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Notice

This document is disseminated under the sponsorship
of the Department of Transportation in the interest of
information exchange. The United States Government
assumes no liability for its contents or use thereof.

Notice

The United States Government does not endorse
products or manufacturers. Trade or manufacturers’
names appear herein solely because they are
considered essential to the objective of this report.
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Chapter 1.
INTRODUCTION

Section 1. PURPOSE AND SCOPE
OF THESE GUIDELINES

The Federal Transit Administration
(FTA) recognizes that prohibited drug use
and alcohol misuse affect everyone in the
United States. In response to passage of the
Omnibus Transportation Employee Testing
Act of 1991, FTA published two regulations
in February 1994, prohibiting drug use and
alcohol misuse by transit employees and
requiring that transit agencies test for
prohibited drug use and alcohol misuse.
These regulations were published as 49 CFR
Part 653, Prevention of Prohibited Drug Use
In Transit Operations, and 49 CFR Part 654,
Prevention of Alcohol Misuse in Transit
Operations. These regulations were updated
on August 1, 2001, and consolidated into
one regulation. The new regulation, 49 CFR
Part 655, Prevention of Alcohol Misuse and
Prohibited Drug Use in Transit Operations,
incorporates guidance that FTA previously
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issued through letters of interpretation,
newsletters, training classes, and compliance
audits.

In addition, the Department of
Transportation (DOT) issued 49 CFR Part
40 Procedures for Transportation
Workplace Drug and Alcohol Testing
Programs, on December 1, 1989, which
prescribed testing methods. Following the
publication of several amendments, letters of
interpretation, and DOT program guidelines,
the regulation underwent a major revision.
The revised 49 CFR Part 40 was published
on December 19, 2000, with an effective
date of August 1, 2001. Complete copies of
the regulations are located in Appendix I.

To assist transit agencies in
implementing these regulations, FTA and
DOT have developed a complement of
technical assistance tools including
procedural manuals and reports, training
workshops, videos, seminars, and Web-
based resources. Central to this technical
assistance effort is FTA’s publication of the

Chapter 1. Introduction
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Implementation Guidelines for Drug and
Alcohol Regulations in Mass Transit, Best
Practices manual, and the quarterly FTA
newsletter Drug and Alcohol Regulation
Updates.

Together, these three publications will
provide covered employers with the
necessary information to become and remain
compliant with the regulations. The
ultimate goal for FTA and the U.S. transit
industry is to achieve a drug- and alcohol-
free workforce in the interest of the health
and safety of employees and the public.
Other resources are discussed in Section 3 of
this chapter.

Implementation Guidelines

These guidelines are written to assist
employers in developing compliant
programs based on the revised FTA and
DOT rules. Employers with well-
established drug and alcohol testing
programs can also use these guidelines to
assess their level of compliance, validate
policies and procedures, and identify areas
that require modification based on the
revised FTA and DOT rules.

These guidelines provide a
comprehensive, up-to-date summary of the
regulatory requirements, incorporating into
one publication all of the guidance FTA has
issued over the past several years through
technical assistance, letters of interpretation,
audit findings, newsletters, training classes,
and public speaking engagements.

These guidelines explain the various
elements of a compliant program and
contain examples of documents, checklists,
forms, and procedures that may be used by
individual transit system employers in
formulating their programs. The following
required elements of a drug and alcohol
program are discussed:

e Policy and procedure development

e Employee and supervisor education
and training

e Testing categories
e Drug testing procedures
e Alcohol testing procedures

e Substance Abuse Professionals
(SAPs)

e Record keeping and reporting

All FTA-covered employers were
required to be in compliance with the
revised DOT procedures for drug and
alcohol testing (49 CFR Part 40) and the
FTA regulations on the prevention of
alcohol misuse and prohibited drug use (49
CFR Part 655) by August 1, 2001. These
requirements are unaffected by the size of
the transit agency, the number of vehicles in
the fleet, or the number of employees. All
covered employers who perform FTA
safety-sensitive duties following these dates,
must be in compliance prior to conducting
these duties.

Chapter 1. Introduction

1-2 August 2002



Transit employers may go beyond these
requirements to incorporate additional
features (such as Employee Assistance
Programs and additional testing
circumstances) that are not mandated by
FTA regulations. Additional provisions that
go beyond the regulatory requirements must
be clearly represented as features included
under the authority of the transit agency and
not the FTA-mandated program. For
example, if you test for drugs other than the
specific five that FTA requires, you must
make the employees aware that they are
being tested for those additional drugs under
the authority of the transit agency, not FTA.
A separate specimen must also be collected
to analyze the additional drugs.

Policies and procedures beyond the
regulatory scope are not addressed in this
manual to avoid confusion and
misinterpretation over which provisions are
requirements of the regulation and which are
additional features. Discussion of best
practices and examples of additional policies
and procedures are included in the Best
Practices manual that serves as a sister
document to this publication.

Best Practices

The Best Practices manual was published
to supplement the Implementation
Guidelines by providing examples of “real
world” policies, procedures, sample forms,
and narrative descriptions of approaches that
have been successfully used by transit
employers to effectively manage their drug
and alcohol testing programs. Though the
regulations are very comprehensive and
address each of the major components of a
legally defensible program, the regulations
represent only the minimum requirements.
Transit employers are encouraged to
develop a program that goes beyond these
minimum requirements to reflect the unique
nature of the employer, operating

environment, labor/management
relationship, and existing policies and
procedures.

The examples provided in the Best
Practices manual represent materials that
transit employers have found effective to
help them efficiently manage their
programs, and to comply with the
regulations. In some cases, multiple
examples are given to address the same
issue or requirement. These best practices
are not required methods of implementation,
but are examples of how some systems have
dealt with particularly difficult issues.
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The Implementation Guidelines is a
comprehensive summary of the regulations
and supercedes previous guidance provided
by FTA. Given the dynamic nature of the
drug and alcohol testing industry and the
practical insights obtained following
implementation of the regulations, it is
expected that additional clarifications,
corrections, explanations, and procedural
guidance will be necessary overtime to

supplement these guidelines. Consequently,

FTA publishes a quarterly newsletter

entitled, FTA Drug and Alcohol Regulation

Updates, which keeps covered employers
informed of the regulatory clarifications,
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corrections, and any new FTA
interpretations. The newsletter is a
continuance of the guidelines, and as such,
each page of the newsletter references the
section of the guidelines to which it relates.
To be added to the mailing list for the
newsletter, please register on FTA’s
homepage (transit-safety.volpe.dot.gov) or
fax your request to FTA’s Office of Safety
and Security at (202) 366-7951. If you
would like additional copies of these
guidelines, you may reproduce as many
copies as you need. You may also
download copies from the FTA’s Office of
Safety and Security homepage. A list of
Web addresses is provided in the Sample
Documentation section of this chapter.

Section 2. HOW TO USE THESE
GUIDELINES

These guidelines are a ready reference
for those in the transit industry who must
develop and implement programs to control
substance abuse. The guidelines are
organized by subject, and each subject is
addressed in the general order it would be
confronted in the actual formulation and
implementation of a drug and alcohol
program.

Each major subject is discussed in a
separate section. Corresponding reference
documents, forms, and checklists are
included in the Sample Documentation
section at the end of each chapter. These
materials were designed to meet the

minimum regulatory requirements contained

in 49 CFR Parts 40 and 655.

Material in the Appendices amplifies
basic information in the guidelines,

identifies additional resources or references,

and provides specific detailed information
on subjects that may be ancillary to the
guidelines or applicable only to certain
situations or transit operations. You should

read Appendix H, “Terms and Definitions,”
first if you are unfamiliar with some of the
language used.

The information in this document
addresses only the regulatory minimum and
does not cover any additional aspects of a
substance abuse management program. The
information presented, however, is essential
in developing and assessing a compliant,
comprehensive, and defensible program.

These guidelines do not take precedence
over or alter any requirement established
under FTA or DOT regulations. Certain key
words are used throughout the text to assist
you in differentiating between required
program elements and optional suggestions
for a better program.

Section numbers from the regulations
are also used to more clearly define
regulatory requirements. For example,
8655.4 means this regulation is specifically
mentioned in 49 CFR Part 655, Section 4.
Similarly, 840.25 references 49 CFR Part 40
Section 25.

To clarify some difficult subjects and
give practical guidance on how to address
many of these issues, explanatory flow
charts, decision trees, checklists, and tables
have been provided in these guidelines.

Chapter 1. Introduction
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Recommendation: Know the Regulations

Every transit employer’s Drug and
Alcohol Program Manager (DAPM)
should read and re-read the regulations
several times. If possible, the DAPM
should participate in periodic
conferences, workshops, and
informational meetings on the subject as
they become available. The DAPM should
ask questions of other transit system
program managers, State Department of
Transportation staff, the FTA Office of
Safety and Security staff, as well as other
people in the community that have
knowledge of the subject. With each new
reading, questions, or discussion,
subtleties of the regulation will be
uncovered and new or differing
interpretations will be found. The process
should be considered ongoing and
requires a certain degree of tenacity. An
ongoing effort to know and remain up-to-
date with the regulations is essential to
maintain a compliant program.

Section 3. OTHER RESOURCES

While every attempt has been made to
make these guidelines complete, FTA has
produced additional manuals, training aids,
and informational reports to further assist
transit employers in the successful
implementation of a compliant program.
For instance, Chapter 6 “Types of Testing,”
provides a general discussion on the random
testing portion of your drug and alcohol
program. However, FTA published a
separate publication, the Random Drug
Testing Manual, to provide detailed
guidance on how to implement a
comprehensive and defensible random drug
testing regimen as part of an overall
substance abuse management program. The
USDOT, Office of Drug and Alcohol
Program Compliance also publishes
procedural guidelines for service agents

including collection site personnel, Medical
Review Officers (MRO), and Substance
Abuse Professionals (SAP). Where
appropriate, these additional resources are
identified.

The Sample Documentation section at
the end of this chapter contains a list of
sources of additional information that you
may wish to acquire to assist in the
implementation and evaluation of your
substance abuse management program. The
FTA Drug and Alcohol Regulation Updates
newsletter is another source of information,
as it announces the publication of new
materials and includes a list of resource
materials that is kept current.

Regulatory Text

Statements in this manual that refer to
regulatory requirements contain the
words “shall” or “must: (e.g., “A
substance abuse management program
shall include a policy statement...”).
Program elements not explicitly
required by regulations, but suggested
as an integral part of successful
implementation are generally addressed
using the word “should.” Optional
elements, or those program features that
have several acceptable alternatives, are
normally expressed by use of the word
“may.

7

FTA’s Web site (www.fta.dot.gov) can
also be accessed to obtain accurate and up-
to-the-minute information about the FTA
drug and alcohol testing regulations and
related topics. This site provides various
links which access information from
different FTA offices. You canread FTA’s
mission statement, strategic plan, news
releases, calendar of events, regional office
information, and messages from the
Administrator.
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Under “Offices,” you can visit the Office
of Chief Counsel to view FTA’s drug and
alcohol testing letters of interpretation and
the Federal Register where you can
download the exact text of relevant
regulatory changes and FTA interpretations.
The interpretations clarify and explain
FTA'’s regulatory intent regarding actual,
practical, and operational problems
experienced by transit employers. You can
also obtain information directly from the
Office of Safety and Security by accessing
“Program Management” and then “Safety.”
Or, you can visit the National Transit
Library to perform searches on key words or
topics. Direct homepage addresses for these
and other relevant Web sites are provided in
the Sample Documentation section at the
end of this chapter.

The FTA also provides technical
assistance through training workshops and
seminars. Through the Transportation
Safety Institute (TSI), FTA provides a
course on substance abuse program
management and self-assessment. The
course provides an overview of the
regulations including all updates, relevant
FTA interpretations, the audit process, and
best practices. The workshop format

promotes a high level of interaction and
includes hands-on use of a program self-
assessment checklist. The TSI courses are
provided on a cost-recovery basis with
enrollment controlled by the host. For more
information regarding these courses, call
TSI at (405) 954-3682. FTA also
periodically offers regional seminars that
provide an overview of the regulations.
These seminars are designed to
accommodate large numbers of attendees
and are presented in a lecture hall format.
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SOURCES OF ADDITIONAL INFORMATION AND
OTHER PUBLISHED DOCUMENTATION

Documentation

Source

Drug and Alcohol Consortia Manual

Drug and Alcohol Testing Results: 1995, 1996,
1997, 1998, 1999, 2000 and subsequent Annual
Reports

Implementation Guidelines for Drug and Alcohol
Regulations in Mass Transit (Revised 2001)

Identification of Drug Abuse and/or Alcohol
Misuse in the Workplace: An Interactive Training
Program (with video)

FTA Drug and Alcohol Regulation Updates

Office of Safety and Security
Federal Transit Administration
400 Seventh Street, S.W.
Room 6432

Washington, DC 20590

Fax Requests: (202) 366-7951

Web site:

www.transit-safety.volpe.dot.qov

Urine Specimen Collection Procedures Guideline
Substance Abuse Professional Guidelines

Medical Review Officer Guidelines

U.S. Dept. of Transportation
Office of Drug and Alcohol
Program Compliance

400 Seventh Street, S.W.
Room 9404A

Washington, DC 20590
(202) 366-DRUG

Drug and Alcohol Abuse Prevention and the ADA:

An Employer’s Guide

The Institute for a Drug-Free
Workplace

1225 | Street, N.W.

Suite 1000

Washington, DC 20005
Phone: (202) 842-7400

Fax: (202) 842-0011
www.drugfreeworkplace.org
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DHHS-Certified Laboratories,
Center for Substance Abuse
Prevention:

Federal Register

FTA Drug and Alcohol
Management Information System
(DAMIS) Reporting

FTA Office of Safety and Security
FTA Office of Chief Counsel
FTA Letters of Interpretation
National Highway Traffic

Safety Administration (NHTSA),
Conforming Products Lists (CPL)

Office of Drug and Alcohol
Program Compliance

Substance Abuse and Mental
Health Services Administration
(SAMHSA)

Web Sites

www.workplace.samhsa.gov/ResourceCenter/lablist.ntm

www.gpoaccess.gov/fr/index.html

www.transit-safety.volpe.dot.gov/damis
www.transit-safety.volpe.dot.qgov/Safety/DAMIS.asp

www.transit-safety.volpe.dot.gov

www.fta.dot.gov/office/chiefc/index.html

www.fta.dot.gov/library/legal

www.nhtsa.dot.gov

www.dot.gov/ost/dapc

www.samhsa.gov
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Contact Persons

Federal Transit Administration

Jerry Fisher
Program Manager

Amy Jernigan
Transit Safety and Security Specialist

Carole Ferguson
Transit Safety and Security Specialist

FTA Office of Chief Counsel

Bruce Walker
Attorney Advisor

Meghan Ludtke
Attorney Advisor

Office of the Secretary of Transportation

Office of Drug and Alcohol Program Compliance

Mark Snider
Program Analyst Officer

Jim Swart
Program Analyst Officer

Office of the Secretary of Transportation

Office of the General Counsel
Robert Ashby
Deputy Assistant General Counsel for
Regulation and Enforcement

Transportation Safety Institute

Mike Nolan

(202) 366-1651
jerry.fisher@fta.dot.gov

(202) 366-6475
amy.jernigan@fta.dot.gov

(202) 366-0219
carole.ferquson@fta.dot.qov

(202) 366-4011
bruce.walker@fta.dot.gov

(202) 366-4011
meghan.ludtke@fta.dot.qgov

(202) 366-3784
mark.snider@ost.dot.gov

(202) 366-3784
jim.swart@ost.dot.gov

(202) 366-9306
bob.ashby@ost.dot.gov

(405) 954-7224
mike.nolan@rspa.dot.gov
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FTA Drug and Alcohol Management Information System

Michael Redington (617) 494-2197
Transportation Industry Analyst redington@volpe.dot.gov

Volpe National Transportation Systems Center
DTS-75

55 Broadway

Cambridge, MA 02142-1093

U.S. Department of Transportation
John A. Volpe National Transportation Systems Center

James Harrison (617) 494-3450
Task Order Contracting Officer, harrison@volpe.dot.gov
Technical Representative

Volpe National Transportation Systems Center
DTS-75

55 Broadway

Cambridge, MA 02142-1093
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DOT Modal Administration Drug and Alcohol MIS Information Contacts

Federal Aviation Administration

Diane J. Wood, Manager
Drug Abatement Division
Room 803 (AAM-800)

800 Independence Ave., SW
Washington, DC 20591

U.S. Coast Guard

Robert C. Shoening

Office of Investigations and Analysis
Room 2406 (G-MOA)

2100 2nd St., S.W.

Washington, DC 20593-0001

Federal Motor Carrier Safety Administration

Jerry Fulnecky, Acting

Enforcement and Compliance Office
Room 3419

400 7th St., SW

Washington, DC 20590

Federal Railroad Administration

Lamar Allen

Office of Safety

Room 8314 (RRS-11)
400 7th St., SW
Washington, DC 20590

Federal Transit Administration

Jerry Fisher, Program Manager
Office of Safety and Security
Room 9305G (TPM-30)

400 7th St., SW

Washington, DC 20590

Phone: (202) 267-8442
Fax: (202) 267-5200
diane.wood@faa.dot.gov

Phone: (202) 267-2229
Fax: (202) 267-1416
rschoening@comdt.uscg.mil

Phone: (202) 366-4016
Fax: (202) 366-7908
jerry.fulnecky@fmcsa.dot.gov

Phone: (202) 493-6313
Fax: (202) 493-6230
lamar.allen@fra.dot.gov

Phone: (202) 366-1651
Fax: (202) 366-7951
jerry.fisher@fta.dot.gov
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Research And Special Programs Administration

Melanie Barber Phone: (202) 366-4560
Office of Pipeline Safety Fax: (202) 366-4566
Room 7128 (DPS-10) melanie.barber@rspa.dot.gov

400 7th St., S.\W.
Washington, DC 20590
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Chapter 2. REGULATORY
OVERVIEW

Implementing or updating an FTA-
required drug and alcohol program may
require you to modify existing substance
abuse policies and programs, or in some
cases, develop entirely new programs.
Since the critical program element is drug
and alcohol testing of employees in
positions that require the performance of
safety-sensitive functions. Itis in this
context that you must formulate drug and
alcohol policies, communicate them to
your employees, and conduct drug and
alcohol tests. The goals of these
activities are to enhance worker
productivity and safety and to ensure
positive acceptance of the program. In
keeping with the stated objective of
enhancing productivity and safety, you
are encouraged to make your drug and
alcohol program an integral part of your
overall system safety program plan.
Failure of an employer to develop a

=

& .
<

program and implement the program in
compliance with this regulation may
result in the suspension of federal transit
funding.

Section 1. WHAT THE
REGULATIONS REQUIRE

The FTA regulations require the
following program elements be
implemented:

e A policy statement on prohibited
drug use and alcohol misuse in
the workplace including
consequences (see Chapter 4,
“Policy Development and
Communication™).

e Anemployee and supervisor
education and training program
(see Chapter 5, “Training”).

e A drug and alcohol testing
program for prohibited substances
for employees and applicants for
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employment in safety-sensitive
positions (see Chapter 6, “Types
of Testing,” Chapter 7, “Drug
Testing Procedures,” and Chapter

8, “Alcohol Testing Procedures™).

e Referral of the employee who has
violated the drug and alcohol
regulations to a Substance Abuse
Professional (see Chapter 9
“Substance Abuse Professional,
Rehabilitation and Treatment”).

e Administrative procedures for
record keeping, reporting,
releasing information, and
certifying compliance (see
Chapter 10, “Administrative
Requirements”).

Violations

Throughout this document, you will see
references to “violations” of or
“violating” the requirements. These
terms will refer to any safety-sensitive
employee who has:

e A verified positive drug test

e An alcohol concentration of 0.04
or greater

e Refused to submit to a test

e Adulterated or substituted a
specimen

Section 2. APPLICABILITY
Who Must Participate?

Any recipient or subrecipient of
federal financial assistance under 49
United States Code (USC) Sections 5307,
5309, or 5311 of the Federal Transit Act
as amended, or any recipient of federal
financial assistance under Section
103(e)(4) of Title 23 of the United States
Code must comply with these regulations
(8655.3). Generally, these are transit
agencies that receive FTA funding and
state agencies that assist in distributing
FTA funding to transit agencies. Section
5310 operators that do not receive any
Section 5307, 5309, or 5311 funding are
exempt from the FTA drug and alcohol
regulations, but may be covered by the
Federal Motor Carrier Safety
Administration’s (FMCSA) drug and
alcohol testing regulation if the vehicle
operators are required to hold
Commercial Driver’s Licenses (CDL).
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The regulations also apply to any
contractor who performs safety-sensitive
functions for a recipient or subrecipient
of federal assistance as defined above.
Exempt are contractors of rural operators,
including those that receive Section 5311
funding and operators that serve
populations under 200,000 and receive
funding through the Section 5309
discretionary capital funding program
and the Section 5307 urban funding
program, including Job Access.

Some transit agencies could be
affected by drug and alcohol testing
regulations of more than one USDOT
modal agency. These include transit
agencies operating ferry boats, commuter
railroads, or vehicles that require
operators to hold Commercial Driver’s
Licenses (CDLs). In those cases, FTA
has coordinated responsibility with the
other modal agencies to minimize
overlapping requirements.

U.S. Coast Guard. The U.S. Coast
Guard (USCG) will be deemed in
concurrent compliance with the testing
requirements of 49 CFR Part 655 when
they comply with the USCG’s chemical
and alcohol testing requirements.
However, ferry operations will remain
subject to FTA’s random alcohol testing
requirements because the USCG does not
have a similar requirement.

Federal Railroad Administration.
The Federal Railroad Administration
(FRA) and FTA have agreed that
commuter railroad operators who receive
FTA funds are exempt from compliance
with FTA’s testing regulations.
However, these operators must certify to
FTA as specified in Section 655.83 that
they are in full compliance with the FRA
substance abuse regulations set forth in

49 CFR Part 219 for its railroad
operations. A sample certification letter
can be found in the Sample
Documentation section at the end of this
chapter. The recipient must follow Part
655 requirements for its non-rail safety-
sensitive operations, if any.

Commercial Driver’s Licenses. The
Federal Motor Carrier Safety
Administration (FMCSA) and FTA have
agreed that transit agencies with safety-
sensitive employees holding CDLs are
covered by the FTA drug and alcohol
regulations. However, individual CDL
holders remain subject to FMCSA
sanctions and other ramifications for
FMCSA rule violations, which are not
included in the FTA drug and alcohol
regulations (i.e., loss of CDL for one year
following a positive alcohol test of 0.04
or greater).

The regulations promulgated by each
of the USDOT modes are very similar
and address the same basic principles.
However, the regulations are different in
that they reflect the operating
environment and regulatory authority
unique to each mode. Since many transit
systems are associated with other entities
that fall under the FMCSA rule, they
have assumed incorrectly that a program
that is compliant with one modal
administration’s regulation will also be in
compliance with the other’s regulation.
The regulations are similar, but they are
not identical. The primary areas of
difference between the FTA and FMCSA
regulations are summarized in the
Sample Documentation section at the end
of this chapter.
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What happens in these cases?

The public transit industry is
complex, representing a variety of
operating environments, system designs,
modes of operation, and organizational
structures. As such, several issues have
arisen regarding the applicability of the
FTA regulations in different situations.
The following guidance is provided on
the most commonly raised of these
issues.

Contractors Covered Under the
Regulations of Other Modes. Many
transit systems contract with safety-
sensitive contractors who are already
required to comply with the drug and
alcohol testing regulations of other
modes (i.e., FMCSA). If these
contractors are able to segregate the
employees who provide transit service
from those who perform safety-sensitive
functions for the other modes, the
employer is required to establish
programs for each group of employees
allowing for the corresponding
differences in the modal rules.

However, if the contractor’s
employees perform safety-sensitive
functions for both transit and another
mode, the employer must determine
which modal administration regulates the
majority (>50 percent) of the employees’
who perform safety-sensitive functions
covered under the USDOT. Once
determined, the employee will be subject
to pre-employment and random testing
under the regulatory authority of the
primary modal administration. The
assignment of regulatory authority for
reasonable suspicion and post-accident
testing will depend on the function an
employee is performing at the time of the
incident/accident. Return-to-duty and

follow-up tests will be assigned to the
modal administration that generated the
initial positive test result.

Brokerages and Human Service
Agency Transportation Coordination.
Agencies that provide several
transportation programs under one
umbrella such as a brokerage or a human
service transportation coordination
system need only test the public
transportation component of the services
as long as the services are distinctly
separate. Specifically, if there is no
intermixing of funds or personnel, the
services are considered separate and the
non-FTA funded transportation programs
are not subject to FTA’s drug and alcohol
testing rules. However, if the program is
integrated, the service is provided under
contract interchangeably, and/or the
service is funded all or in part by federal
transit funds, the service providers are
included.

The only exception is when the
brokerage is set up as a user-side subsidy
program where the passengers choose
which service provider they will use. In
this case, the service provider is exempt
because the broker or agency has no
contract with the service provider, and no
control over the passengers’ decision-
making. In situations where there is
some minimal overlap of duties or shared
responsibilities of staff (i.e., backup
driver in an emergency, shared
dispatcher), FTA considers this
“incidental overlap,” and does not require
coverage of the individuals performing
the incidental job functions.

Pass-Through Funding. In
situations where a transit system serves
only as a conduit to pass-through non-
FTA funding to another transportation

Chapter 2. Regulatory Overview

2-4 August 2002



agency, FTA has concluded that the latter
is not covered by the regulations. The
pass-through funds must be clearly
identified and distinct from other FTA
funds.

Taxicab Operators. The regulations
apply to taxicab operators when the
transit provider enters into a contract with
one or more entities to provide taxi
service as part of the public transit
service. Drug and alcohol testing rules
do not apply to taxicab operators when
service is provided where patrons are
allowed to choose the taxicab companies
that will provide the service.

Charters, Vehicle Leases, and
Motor Pools. Transit systems will
sometimes formally or informally lease
their revenue service vehicles to provide
charter services or to supplement human
service transportation programs. In some
cases, the arrangements are made on an
incidental or ad hoc basis. In others, the
arrangements are well established,
formalized, and provided on a routine
basis.

The regulations state that the drug
and alcohol rules apply to any entity that
performs a safety-sensitive function (i.e.,
operation of a revenue service vehicle,
including when not in revenue service)
consistent with a specific understanding
or arrangement. The understanding can
be a written contract or an informal
arrangement between the parties.

Consequently, transit systems that
have established an ongoing relationship
with other agencies or companies to
provide revenue service vehicles, must
require that these entities establish and
maintain drug and alcohol testing
programs compliant with the FTA

regulations for the portion of the business
that uses these vehicles.

In instances where vehicles are
provided on a one-time or incidental
basis, and there is no ongoing
relationship (i.e., mayor drives a bus in a
parade, radio personality drives a bus
during a vehicle rodeo), the regulations
do not apply.

Section 5310 Specialized
Transportation Program. Since the
FTA regulations apply only to recipients
of Section 5307, 5309, or 5311 funding,
or any recipient of federal financial
assistance under Section 103(e)(4) of
Title 23 of the U.S. Code, those operators
receiving only Section 5310 funding are
not required to comply with the FTA
testing regulations. However, those
Section 5310 recipients who have drivers
holding CDLs must comply with
FMCSA'’s drug and alcohol testing
programs (49 CFR Part 382).
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Section 3. SAFETY-SENSITIVE .

FUNCTIONS

What Employees are Affected?

Employees of FTA recipients,
subrecipients, and contractors who
perform safety-sensitive functions must
be included in an FTA compliant
substance abuse management program
(8655.4). FTA defines “safety-sensitive”
functions as follows:

e Operating a revenue service
vehicle including when not in
revenue service.

Operating a nonrevenue service
vehicle that requires drivers to
hold CDLs.

Controlling dispatch or movement
of a revenue service vehicle.
Since job duties and
responsibilities of dispatchers
vary by transit system, each
employer must decide whether the
agencies’ dispatcher performs any
functions that would pose a
substantial immediate threat to
public safety if impaired by drugs
or alcohol. If the employer
decides there is no threat, the
dispatcher should be excluded. If
the employer determines the
dispatcher could impact public
safety, those individuals should
be included.

Maintaining revenue service
vehicles or equipment used in
revenue service including repairs,
component overhaul, and
rebuilding.

The rule requires that all
maintenance contractors who
stand in the shoes of an urbanized
system serving a population of
200,000 or more to perform
engine repair, revenue service
vehicle repair, equipment repair,
and component rebuild/ overhaul
must have a compliant program
that meets the same standards as
the transit system. A written
contract between a grantee and its
contractor is not required for the
rule to apply.

If the grantee routinely uses the
same contractor for
overhaul/rebuilding work, and the
contractor expects to perform the
grantee’s overhaul/rebuilding

Chapter 2. Regulatory Overview 2-6

August 2002



work based on a past relationship,
then the contractor is covered
under the rule. The rule does not
apply when overhaul/rebuilding
work is done on a one-time,
incidental or emergency basis,
where there is no long-term
contract or ongoing relationship
between the grantee and its
contractors. Maintenance work
covered under the manufacturer’s
warranty is excluded.

Only the first-tier maintenance
contractors are included, thus,
maintenance subcontractors (e.g.,
second tier) are not covered by
the regulations. See the decision
tree provided in the Sample
Documentation section at the end
of this chapter for further
clarification.

FTA excludes maintenance
contractors that perform services
for grantees that receive funding
under Section 5309, 5307, and
5311 and serve an area under
200,000 in population.

e Providing security and carrying a
firearm on transit vehicles,
transfer points, and transit
facilities open to the public. This
does not include transit
administration buildings and
garage security. Similarly, local
law enforcement officers who
provide security services for
transit systems as part of their
everyday police activities and
who are not under the day-to-day
control or direct supervision of
the transit system, are not covered
by the FTA regulations.

Supervisors of employees in these
categories, who do not themselves
perform these functions, are excluded.
Only supervisors who perform one of the
safety-sensitive functions are covered.

Recommendation
Determine Who is Safety-Sensitive

Transit systems often have several
employee job classifications that, on the
surface, do not appear to be safety-
sensitive (i.e., secretary, bus washer,
general manager). However, a system
should not rely on job titles alone, but
rather consider the actual job functions
that each employee performs when
determining their safety-sensitive status.
For example, a secretary who fills in for a
dispatcher during lunch breaks, a bus
washer who drives the revenue service
vehicles from the storage area to the wash
bay, or a general manager who
occasionally switches out vehicles, should
all be considered safety-sensitive even
though this safety function would not
necessarily be reflected in their job title.

Volunteers are exempt from the FTA
drug and alcohol testing requirements
unless they are required to operate a
vehicle that requires a Commercial
Drivers License. FTA defines volunteers
as non-employees who perform a service
as a charitable act without the expectation
of receiving benefit. Those who provide
charitable services in return for some
benefit (i.e., workfare, community
service as an alternative to a criminal
sentence, academic credit, or payment by
another agency) remain covered by the
rule. Volunteers who receive mileage
reimbursement only are not considered to
receive a benefit and as a result, are not
covered. However, volunteers who
receive remuneration in excess of their
personal expenses incurred while
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performing the volunteer service are
considered a covered employee.

Figure 2-1 shows a process you can
follow to determine whether an employee
performs a safety-sensitive function.
Figure 2-2 gives further details on the
categories of employees working in
positions that are considered safety-
sensitive.

Since job titles and corresponding
duties are not consistent from system to
system, individual job functions should
be considered, rather than job titles. If an
individual performs any of the safety-
sensitive job functions, then that
individual should be classified as such.
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All Employees

A

Does this person operate
arevenue

Yes

service vehicle?
(Bus driver, motorman, conductor, etc;
not café attendant, gift shop attendant)

No

A4
Does this person control the
movement of a revenue

Yes

service vehicle?
(dispatcher, starter, control room
operator, etc; not scheduler)

‘No

Does this person repair, maintain,
or inspect components of revenue
service vehicles or equipment that
affect safety?

Yes

v

(brake mechanic, steering mechanic,
fueler, truck driver, track worker,
signal maintainer, work train
operator, etc; not mechanic who only

works on non-revenue service
vehicles, painter, washer, cleaner,
or janitor)

$N0

Does this person provide security
and carry a firearm?

Yes

\ 4

Is this person a full-time
or part-time paid

Yes

\ 4

employee of the transit
agency?

*No

Is this person a full-time
or part-time volunteer

Yes

who operates a
vehicle requiring a
CDL?

No
A4

(transit policeman, security person, etc;
not auditor, cashier, or money counter)

No

y

Does this person hold a
Commercial Driver’s License (CDL)
and perform a function requiring a
CDL and is not already covered by
a category above?
(wrecker operator, snowplow driver,

other vehicles carrying over 15

Yes

Is this person an
employee of a contractor
hired by the transit
agency to provide transit
services?

Yes

v

No

A4

Is this person a
employee of another
company hired to
perform maintenance

services?

Yes*

v

driver of trucks over 26,000 GVWR or

passengers; not forklift operator)

No

No

A
Not Safety-

A 4

Sensitive

A4

Safety-Sensitive**

* Except maintenance contractors that perform service for recipients of Section 5311 funding or recipients of
Section 5307 or 5309 recipients that serve communities of less than 200,000 population
** Supervisors who perform safety-sensitive functions are also included

Figure 2-1. Safety-Sensitive Process to Determine Safety-Sensitive Employees
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Safety-sensitive Examples of National National
employees are Definition Examples of employees to Transit Transit
those who... employees to include exclude Database | Database
Labor Form 404
Category Line #
#
Operate revenue Person operating or e  Bus driver e  Giftshop 031 02
service vehicles working asacrewman | e  Motorman attendant 030
on revenue service e Conductor e Café
vehicles at any time e  Yard driver attendant
Dispatch or control | Person controlling e Dispatcher e  Scheduler 012 01
revenue service movement of revenue e  Starter 020
vehicles service vehicles e Tower Operator
Maintain revenue Person repairing and e  Mechanic e  Mechanic 051* 061* 05
service vehicles or | maintaining revenue e  Wheelchair lift (who only 062* 06
other equipment service vehicles or repairman works on 071* 081*
used in revenue other equipment used e  Work train non-revenue 091*
service in revenue service operator service 101* 121*
° Track worker VehiCleS) 122* 123*
e  Signal maintainer | ®  Painter 124> 126*
e  Washer 141*
e Janitor
e  Cleaner
Provide security Person who provides e  Transit police e Auditor 151 03
and carry a firearm | security to protect officer e  Cashier 161 04
persons or property e  Security e  Security
personnel who personnel
carry firearms who do not
carry fire-
arms
Hold a Commercial | Any other transit e Wrecker operator | ¢  Forklift 051* 061* 05
Driver’s License employee who holdsa | e«  Snowplow driver operator 062* 06
(CDL) CDL m performs a ° Drivers of trucks 071* 081*
function requiring a over 26,000 091*
CDL and not already GVWR or other 101* 121*
covered by a category vehicles carrying 122* 123*
above over 15 persons 124> 126>
141*

These labor classifications may relate to several categories of safety-sensitive employees.

Notes:  National Transit Database reports are filed annually by Section 5307 and 5309 transit operators. These cross-
references are provided to assist you in identifying any safety-sensitive employees.

Contractors who provide maintenance service to Section 5311 recipients or Section 5307 or 5309 recipients
who serve areas with a population of 200,000 or less, are exempted from compliance.

Supervisors who perform safety-sensitive functions are included

Figure 2-2. Safety-Sensitive Employee Matrix
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Section 4. EMPLOYER
RESPONSIBILITIES

Establish Drug and Alcohol Program
Manager

Each transit employer covered under
the FTA regulations should have one
individual designated as the Drug and
Alcohol Program Manager (DAPM) who
is responsible for administering the
program. The DAPM responsibilities are
often assigned to an existing employee
with other related duties in human
resources, personnel, or risk
management. Often the DAPM is
responsible for record keeping,
preparation of the annual Management
Information System (MIS) report,
administering and scheduling the random
testing process, and serving as the
Designated Employer Representative
(DER), or liaison with the drug and
alcohol testing service agents. Even
though not required, identifying a DAPM

as a single point of contact for the
program is a critical component of a
successful testing program.

Policy Statement

You must adopt a policy statement on
substance abuse in the workplace
(8655.15). At a minimum, the policy
must include the following:

¢ Identity of the person, office, branch,
and/or position designated by the
employer to answer questions about
the employer’s anti-drug use and
alcohol misuse program.

e The categories of employees who are
subject to testing.

e A description of the prohibited
behavior and conduct.

e A description of the specific
circumstances under which an
employee will be tested (pre-
employment, random, etc.).

e A description of the testing
procedures that will be used to test
for the use of illegal drugs and
alcohol misuse, protect the employee
and the integrity of the testing
process, safeguard the validity of the
test results, and ensure the test results
are attributed to the correct employee.

e A statement of the requirement that a
covered employee submit to drug and
alcohol testing.

e A description of the kind of behavior
that constitutes a refusal to test, and
statement that a refusal constitutes a
violation of the policy.

Chapter 2. Regulatory Overview

2-11 August 2002



e A description of the consequences for
violating the drug and alcohol
regulations including the mandatory
FTA requirements, and the
consequences for an alcohol
concentration of 0.02 or greater, but
less than 0.04.

A detailed discussion on the specific
requirements of the drug and alcohol
program policy statement is provided
later in Chapter 4, “Policy Development
and Communication.” An employer
may impose additional requirements as
long as the employee is informed that the
additional requirements are included
under the employer’s authority and the
provisions are not contrary to, or
inconsistent with the provisions set forth
in the rule.

Education and Training

You must provide educational
materials that explain the requirements of
the FTA drug and alcohol testing
regulations (8655.14) and your policies
and procedures to meet these
requirements for all safety-sensitive
employees. Information on the effects
and consequences of substance abuse on
personal health, safety, and the worksite,
as well as indicators of substance abuse,
must be provided.

Supervisors must receive additional
training on the physical, behavioral, and
performance indicators of substance
abuse and alcohol misuse if they are
responsible for determining when a
reasonable suspicion test is required.
Chapter 5, “Training,” provides greater
detail on the training requirements for
employees and supervisors.

Testing

You must establish a drug (8655.21)
and alcohol (8655.31) testing program
that follows FTA regulations for drug
testing (Chapter 7, “Drug Testing
Procedures”) and alcohol testing (Chapter
8, “Alcohol Testing Procedures”). The
types of tests are:

Pre-employment
Reasonable suspicion
Post-accident
Random
Return-to-duty
Follow-up.

Contractor Oversight

FTA recipients/subrecipients are fully
responsible for the compliance of their
safety-sensitive contractors. Therefore,
each system should have a procedure to
ensure that all covered contractors
comply with the rules. The FTA
regulation (8655.73(i)) allows employees
to disclose drug and alcohol testing
information, including individual test
results, to the state oversight agency or
grantee required to certify compliance to
FTA. Transit systems should not assume
that contractors are knowledgeable about
the regulatory requirements or that they
have compliant policies or programs. If
contractors are unwilling or unable to
comply with the regulations, the transit
system must discontinue using the
contractor for the performance of safety-
sensitive duties, or they will jeopardize
their FTA funding. See Chapter 12 for
additional information.

Service Agent Oversight

Transit employers are responsible for
the integrity of their drug and alcohol
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testing program and the quality of testing
services provided by service agents.
Consequently, transit employers must
monitor the quality of its testing service
agents including collection sites, medical
review officers, and substance abuse
professionals. The employer should not
assume that its service agents are
following the correct procedures defined
in 49 CFR Part 40, or that they are truly
knowledgeable about the FTA
regulations. Instead, employers should
provide sufficient oversight to ensure
compliance and to take corrective action
when warranted.

Administrative Requirements

You must maintain certain testing
records (8655.71). Such records and
other personal data associated with the
testing program are subject to certain
conditions for release. Annual reports
summarizing the test results must be
prepared, and upon request, submitted to
FTA (8655.72). You must certify
compliance with the regulations each
year (8655.83). Further discussion of the
administrative requirements are found in
Chapter 10, “Administrative
Requirements.”

Section 5. STATE AND LOCAL
ISSUES

Preemption

The FTA regulations (8655.6)
preempt any state or local law, rule,
regulation, or order when:

e Compliance with both the state or
local requirement and these
regulations is not possible; or

e Compliance with the state or local
requirement is an obstacle to
accomplishing and executing any
requirement of these regulations.

However, these regulations do not
preempt any state criminal laws that
impose sanctions for reckless conduct
leading to loss of life, injury, or damage
to property.

Some states have enacted laws
permitting the use of “medicinal
marijuana” when recommended by a
physician. The federal government does
not recognize the medicinal use of
marijuana as a legitimate medical
explanation, and as such, any positive
result attributed to such use will be
considered a violation of these
regulations.

Litigation

Occasionally, FTA employers’ drug
and alcohol testing programs are
challenged in court. If litigation could
affect the federal drug and alcohol testing
program or individual FTA-assisted
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projects, the employer should notify FTA
immediately. Early notification of
potentially significant litigation provides
FTA more options and opportunities to
defend its programs. Even if FTA does
not participate directly in the litigation,
FTA can provide background information
and technical assistance. Do not notify
FTA about routine personnel matters or
minor accidents, but the appropriate FTA
regional counsel or the Office of the
Chief Counsel should be notified once it
becomes clear that an FTA program or
regulation is at issue. A summary of
relevant court rulings is provided in the
Sample Documentation section of this
chapter.

Section 6. WHAT THE
REGULATIONS DO NOT
REQUIRE

The FTA regulations focus on public
safety, and therefore, they do not address
a number of concerns considered internal
affairs of transit agencies. Some of the
issues that are not included in the FTA
regulations are:

e The FTA does not require testing
of nonsafety-sensitive employees
(although you may choose to do
SO under your own separate
authority).

e The FTA does not require that
you provide an Employee
Assistance Program (EAP)
(although you may and are
encouraged to do so).

e The FTA does not require a
second-chance policy or
employee rehabilitation and
reinstatement (although you may
do so).

You may expand upon the regulatory
requirements to tailor a program to meet
specific needs. However, your policy
should be very specific about what
activities are conducted under federal
regulations and what activities are
conducted under your system’s own
authority.

Going Beyond the Regulatory
Requirements

Whenever you expand your drug and
alcohol program beyond the regulatory
requirements and include aspects not
specifically required by the regulations,
you must ensure that the employee is
aware of which parts are FTA regulatory
requirements, and which are your own
extensions beyond the regulation. For
example, if you wish to test nonsafety-
sensitive employees you may do this
under your own authority, but you must
establish a separate testing pool of those
employees.

The FTA Best Practices manual is an
excellent resource for identifying
efficient and effective practices that meet
and go beyond the regulatory
requirements. The manual contains
sample policy language, forms, training
aids, and procedures.

Testing for Other Substances

Although FTA regulations only
require urine testing for five specified
drugs and breath testing for alcohol, you
may wish to include other substances that
may be prevalent in your local area.

Most testing laboratories offer urine-
testing protocols for dozens of drugs
including a panel of nine typical “drugs
of abuse” (amphetamines, cocaine,
marijuana, opiates, phencyclidine,
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methadone, methaqualone, barbiturates,
and benzodiazepines). Recently,
laboratories have developed testing
protocols for the drug Ecstasy
(methylenedioxymethamphetamine, or
MDMA). If you wish to test for other
than the five drugs specified by the
regulation, you must collect a separate
urine specimen in addition to the FTA
specimen and notify the employee that
this specimen is being tested under
company authority. The testing must be
kept separate to ensure that the integrity
of the FTA-mandated tests are not
compromised.

Providing an Employee Assistance
Program

Employee Assistance Programs are
not required by the FTA regulations.
However, many employers provide these
services, which are valued as a cost-
effective employee benefit. In many
cases, EAPs provide SAP services. EAPs
are traditionally offered by the employer,
by a health care provider under contract
with the employer, or by a health care
provider not affiliated with the employer.
If an EAP is available, it should be noted
in the policy statement.

Section 7. THE
CONSEQUENCES OF
FAILURE TO COMPLY

Each recipient of FTA funds under 49
U. S. Code 5307, 5309, or 5311 or under
23 U.S. Code 103(e)(4) must certify
compliance with these requirements on
an annual basis or lose its eligibility for
FTA federal funding (8655.82). Entities
that receive FTA funding through Section
5307 and Section 5309 in urbanized areas
certify as part of their annual list of

Certifications and Assurances for FTA
Grants and Cooperative Agreements.

If a state certifies a transit system’s
compliance, then it is responsible to
ensure the system is complying with the
requirements. Subsequently, the state
DOT’s must certify annually on behalf of
their Section 5311 and Section 5309
recipients whose funding they administer.
Since rural systems do not necessarily
receive funding on an annual basis, FTA
recommends that states should require
annual letters from each of its current
subrecipients certifying compliance with
the drug and alcohol testing regulations.
A sample letter is provided in the Sample
Documentation section of this chapter.

A Section 5307, 5309, or 5311
subrecipient, through the administering
state, is subject to funding suspension
(8655.82). A recipient is subject to
criminal sanctions and fines for false
statements or misrepresentation under 18
U.S. Code 1001.
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Sample Documentation
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Certification of Compliance of 49 CFR Part 655 for FTA Recipients

Date

Address of Your FTA Regional Office
Or
State Department of Transportation

I, , ,
(Name) (Title)

certify that and its contractors, as required,

(Name of Recipient)
have established and implemented an anti-drug and alcohol misuse prevention program(s)
required by 49 CFR Part 655. | further certify that the employee training conducted under
this part meets the requirements of 49 CFR Part 655.14.

Sincerely,

(Name)
(Title)
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Certification of Compliance for FTA Recipients Regulated by the FRA

(Certifying compliance with 49 CFR Part 655)

Date

Address of Your FTA
Regional Office

1, : :
(Name) (Title)

certify that and its contractors, as required,

(Name of Recipient)
have an anti-drug program that meets the requirements of the Federal Railroad
Administration’s regulations for employees regulated by the Federal Railroad
Administration, and have established and implemented an anti-drug and alcohol misuse
prevention program regulated under 49 CFR Part 655 for all other covered employees who
perform safety-sensitive functions.

Sincerely,

(Name)
(Title)
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Federal Transit Administration
Regional Offices
(As of June 28, 2001)

1. John A. Volpe National Transportation Systems Center
Suite 920
Kendall Square
55 Broadway
Cambridge, MA 02142-1093
Telephone: (617) 494-2000
Fax: (617) 494-2497
Area served: Maine, New Hampshire, Vermont, Massachusetts, Rhode Island, and
Connecticut

2. Room 429
One Bowling Green
New York, NY 10004-1415
Telephone: (212) 668-2170
Fax: (212) 668-2136
Area served: New York, New Jersey, and the U.S. Virgin Islands

3. Suite 500
1760 Market Street
Philadelphia, PA 19103-4124
Telephone: (215) 656-7100
Fax: (215) 656-7260
Area served: Pennsylvania, Virginia, West Virginia, Delaware, Maryland, and
District of Columbia
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4.  Atlanta Federal Center
Suite 17750
61 Forsyth Street, S. W.
Atlanta, GA 30303
Telephone: (404) 562-3500
Fax: (404) 562-3505
Area served: North Carolina, Kentucky, Tennessee, South Carolina, Alabama,
Georgia, Florida, Mississippi, and Puerto Rico

5. Suite 2410
200 West Adams Street
Chicago, IL 60606
Telephone: (312) 353-2789
Fax: (312) 886-0351
Area served: Illinois, Ohio, Minnesota, Wisconsin, Indiana, and Michigan

6. Room 8A36
819 Taylor Street
Forth Worth, TX 76102
Telephone: (817) 978-0550
Fax: (817) 978-0575
Area Served: Texas, Oklahoma, Arkansas, Louisiana, and New Mexico

7.  Suite 404
901 Locust Street
Kansas City, MO 64106
Telephone: (816) 329-3920
Fax: (816) 329-3921
Area served: lowa, Kansas, Nebraska, and Missouri

8.  Suite 650
Columbine Place
216 Sixteenth Street
Denver, CO 80202-5120
Telephone: (303) 844-3242
Fax: (303) 844-4217
Area served: Colorado, Utah, Montana, Wyoming, South Dakota, and North Dakota

9. Room 2210
201 Mission Street
San Francisco, CA 94105-1839
Telephone: (415) 744-3133
Fax: (415) 744-2726
Area served: California, Arizona, Nevada, Hawaii, Guam, American Samoa, and the
Northern Mariana’s Islands
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10. Jackson Federal Building
Suite 3142
915 Second Avenue
Seattle, WA 98174-1002
Telephone: (206) 220-7954
Fax: (206) 220-7959
Area served: Washington, Oregon, Idaho, and Alaska
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Relevant Court Rulings

1. Liability of Service Agents

Yasuko Ishikawa v. Lab One

In a highly publicized court case (Yasuko Ishikawa v. Lab One), a jury awarded a Delta
Air Lines flight attendant $400,000 after a drug-testing laboratory incorrectly reported that
she had substituted a specimen. Under DOT regulations, a substituted specimen is
considered a test refusal. Consistent with airline policy, the flight attendant was fired even
though she insisted she never took drugs and did not alter her urine specimen. Subsequent
investigation found that the laboratory had not followed government standards or their own
internal testing protocols for conducting validity tests and had incorrectly reported the
result as substituted when in fact it was not.

Validity tests are used to determine if the specimen provided consists of normal human
urine or whether the specimen was switched, adulterated, or altered in some fashion. The
tests measure the pH creatinine concentration and specific gravity of the specimen.
Validity testing was not a required part of the DOT testing procedure at the time of the test
and therefore, the error was not a violation that resulted in the loss of the laboratory’s
Department of Health and Human Services (DHHS) certification.

However, the flight attendant sued the laboratory and Delta. The case against Delta
was dropped, but the case against the laboratory was heard in a Portland, Oregon court.
The jury found that the laboratory was negligent and awarded the flight attendant
financially. Even though the number of cases that this laboratory procedural error may
have affected is believed to be low, the exact number of individuals that may have fallen
victim to this faulty testing is unknown.

The DOT believes this case is important because it holds service agents accountable
and lets them know there is the potential for a significant financial cost associated with
mistakes that affect the livelihoods of DOT-covered workers. Given this verdict, the pool
of potential plaintiffs could increase significantly. This case was also a primary impetus
for the inclusion of validity testing in the revised Part 40 regulations. As soon as the
DHHS publishes its mandatory guidelines, validity testing that meets these federal
guidelines will be a required component of DOT testing. Any laboratory that makes a
mistake of this magnitude in the future will also be subject to a Public Interest Exclusion
(PIE)(Part 40, Subpart R). The DHHS inspected all certified laboratories and took
corrective action as necessary to remedy procedural errors. All certified laboratories are
currently believed to be in compliance.

2. Medicinal Use of Marijuana

United States v. Oakland Cannabis Buyers’ Cooperative, et al
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On May 14, 2001, the U.S, Supreme Court ruled that marijuana may not be distributed
to individuals for medical reasons. The case, United States v. Oakland Cannabis Buyers’
Cooperative, et al., was decided by a unanimous vote. Even though several states allow
patients with a doctor’s recommendation to grow, possess, and use the drug for pain, the
Supreme Court reiterated that there is no currently accepted medical use recognized by
federal law. Since federal law classifies marijuana as an illegal substance and offers no
medical exceptions, the court ruled that distribution of the drug is illegal.

The ruling did not address or change existing state laws that allow the medicinal use of
marijuana, however, it does mean that marijuana manufacturers and distributors may be
prosecuted at the federal level. Each state will need to determine how this ruling impacts
their respective state laws.

3. Employee Reinstatement — Public Policy

Eastern Associated Coal Corp. v. United Mine Workers of America

On November 2, 2001 the United States Supreme Court decided the Eastern
Associated Coal Corp. v. United Mine Workers of America case in which the petitioner
asked the court to clarify when courts can overrule arbitrators’ decisions when they are
contrary to public policy considerations. In this case, an arbitrator reinstated a coal
company truck driver to his safety-sensitive position on two separate occasions following
positive drug tests for marijuana, concluding that the employer did not have “just cause” to
discharge the employee.

The court concluded that the reinstatement of the employee was not contrary to public
policy since the Department of Transportation (DOT) regulations leave disciplinary action
up to the discretion of the employer. The regulations state the conditions under which an
individual who violates the rules (i.e., positive test result) may be returned to safety-
sensitive positions. Since the collective bargaining agreement granted the arbitrator
authority to interpret the meaning of their contract’s language, including such words as
“just cause” and the employee was required to successfully complete the return-to-duty
process, the arbitrator did not act outside the scope of his contractually delegated authority
and did not violate any law or regulation. The arbitrator’s award is consistent with DOT
rules requiring completion of substance abuse treatment before returning to work following
a positive test result.

4. Dispatchers — Safety Sensitive

Gonzalez v. Metropolitan Transportation Authority

The California case, Gonzalez v. Metropolitan Transportation Authority, was filed in
April 1996 on behalf of a radio dispatcher and instructor employed by the Los Angeles
County Metropolitan Transportation Authority (LACMTA). The district court dismissed
the complaint, which challenged the grantee’s policy, and the plaintiffs appealed. The

Chapter 2. Regulatory Overview 2-26 August 2002



plaintiffs agreed that their positions were not safety-sensitive and consequently should not
be subject to FTA drug or alcohol testing.

On April 14, 1999, a unanimous panel of the 9" Circuit reversed and sent the case back
to the trial court to review the designation of dispatchers as safety-sensitive workers. The
appeals court stated, “We do not know, from the record we have, whether the employees at
issue would pose a substantial immediate threat to public safety if impaired by drugs or
alcohol, or whether the procedure for testing them would be reasonably effective for
finding out if they are impaired, or whether the tests as performed were an undue invasion
of their privacy. Facts might be proved under the complaint that would entitle plaintiffs to
relief.” The employees challenging the testing have the burden of proving the case.

Until this matter is ultimately resolved, FTA grantees, subrecipients, (and their covered
contractors) must continue to implement FTA’s drug and alcohol testing regulations,
including those affecting dispatchers.

5. Random Testing — Federal Law Supercedes State Law

O’Brienv. MBTA

On December 4, 1998, the United States Court of Appeals for the First Circuit upheld a
federal District Court decision that permitted the Massachusetts Bay Transportation
authority (MBTA) to conduct random drug and alcohol testing of transit police. In this
case, O’Brien v. MBTA, two transit police officers contended that MBTA’s drug testing
program violated their rights under federal law and the Massachusetts Declaration of
Rights. The Court of Appeals concluded that by accepting federal transit assistance,
Massachusetts officials must abide by the conditions that Congress attached to them, one
of which mandates random drug and alcohol tests for employees who perform safety-
sensitive functions. The Court of Appeals stated that because the Act includes an express
pre-emption provision, contrary state law could not stand as an obstacle to the testing
protocol.

6. Employee Reinstatement — ADA Discrimination Claim

Wilson v. SEPTA and TWU Philadelphia Local 234

Wilson v. SEPTA and TWU Philadelphia Local 234 was filed in federal District Court
in Philadelphia by a bus operator who was fired after twice testing positive for alcohol. He
alleged that his firing was discrimination under the Americans with Disabilities Act
(ADA). SEPTA (Southeastern Pennsylvania Transportation Authority) moved to dismiss
the complaint, arguing that the plaintiff was not a qualified individual with a disability at
the time SEPTA discharged him. In a ruling dated January 26, 1999, the court declined to
dismiss the complaint. The court found that the employee met the definition of “disabled”
for establishing a prima facie case of discrimination under the ADA in connection with his
discharge from SEPTA. The ultimate issue of whether the firing was disability
discrimination is yet to be determined by the court.
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Because FTA has consistently held that the determination to retain or discharge an
employee for having tested positive is a local decision, this opinion is not viewed as
establishing a conflict between the ADA and FTA’s drug and alcohol testing rule.

7. Unreasonable Searches and Seizures Claim

Dwan, et al. v. MBTA

Dwan, et al. v. MBTA, filed as a Memorandum of Decision (civil Action No. 95-12430-
6A0) addressed the claim that the MBTA testing program violated the Fourth Amendment
to the United States Constitution that prohibits unreasonable searches and seizures. The
plaintiff asserted that he did not occupy a safety-sensitive position. The court held that
maintenance functions performed by the plaintiff (i.e., repairing and installing body panels
and welding and repairing vehicle understructure) were consistent with the regulatory
definition of a safety-sensitive position and thus, including the plaintiff in the random
testing program does not violate the Fourth Amendment.

Additionally, other requirements imposed by the MBTA that exceed the FTA
requirements but do not conflict or interfere with the requirements of the rule, were
challenged. The court concluded that the differences between the explicit requirements of
the regulations and the MBTA program as adopted appear to be authorized in 49 CFR Part
653.11 and thus, the plaintiff’s claim had no merit.
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FTA and FMCSA Regulatory Comparison

TOPIC

FTA

FMCSA

Drug and Alcohol Testing
Regulation

49 CFR Part 655, As Amended

49 CFR Part 382, As Amended

Testing Procedures

49 CFR Part 40, As Amended

Same

Applicability

Recipients of FTA 49 U.S.C.
5307, 5309, 5311, and 23 U.S.C.
103(e)(4)

¢ Employers who require
employees to have CDLs
¢ CDL Holders

Drugs Prohibited

0.02 to 0.039 BAC

SAP for evaluation
Remove from duty for 8 hours
unless re-test < 0.02 BAC

marijuana, cocaine, Same Same
amphetamines, opiates,
phencyclidine
Alcohol Prohibited
>0.04 BAC Remove from duty and refer to | Same

Remove from duty for 24 hours

Safety-sensitive Functions

+ Operating a revenue service
vehicle

¢ CDL holders

+ Dispatch/controlling
movement of vehicles

+ Maintaining a revenue
service vehicle or related
equipment

+ Security personnel carrying
firearms

CDL holders when:
¢ driving/driver

Contractors

Applies to all safety-sensitive
contractors that “stand in the
shoes” of recipient

Each employer is responsible for
their own CDL holders

Education and Training
Display and Distribute
Materials
Employee Awareness
Training on Drugs

Info and Hotline Numbers

Required

Add effects and consequences of
drug use to policy
Not required

Employees

Reasonable Suspicion 60 minutes on signs and Same
Training of Supervisor symptoms of drug use; additional
60 minutes on alcohol
Policy
Content Minimum requirements specified | Same
Governing Board Approval Required Not Required
Add information on Not Required Required
Controlled Substances
Certificate of Receipt from Recommended Required
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FTA and FMCSA Regulatory Comparison (continued)

TOPIC

FTA

FMCSA

Testing Categories
Pre-employment - drugs only

Result before assignment of
safety-sensitive duty
No waiver

Same

Waived if certain conditions are
met

Reasonable Suspicion

Trained supervisor makes
specific, contemporaneous
observations regarding
appearance, speech, behavior, or
odor

Same

A written record must be
prepared within 24 hours of the
event

Test delays >8 hours result in
driver out of service for 24 hours

Post Accident - Fatality
Test driver

Test driver required
Test others that could have
contributed

Same
Not Required

Post Accident - No Fatality
Immediate transport to a
medical treatment facility or
one or more vehicles receives
disabling damage

Unless the employee can be
completely discounted as a
contributing factor

And the CDL holder receives a
citation for a moving traffic
violation

years with employee consent

Random
Scientifically valid method Same
Minimum drug test rate 50% 50%
Minimum alcohol test rate 10% | 10%
Return-to-duty/Follow-up Same Same
Recordkeeping
Retention 5, 2, and 1 year records Same
MIS Selected reporting - employers | Same
randomly selected
Access to record Controlled Same
Previous employer records Obtain records for previous 2 Same

Compliance Penalties

Suspension of funds

Employer/employee fines and
penalties

Possibility of issuing an out of
service order

Compliance Certification

Required

Not Required
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FTA and FMCSA Regulatory Comparison (continued)

TOPIC FTA FMCSA
Prohibited Behavior - Alcohol Same Same
BAC >0.04; consumption on
duty 4 hours before No consumption on-call No possession while on duty

performance of safety-
sensitive duties; 8 hours
following an accident

Prohibited Behavior - Drugs Same Same

at all times
Prescription use when affects
ability to perform. These are
medical disqualifications.
SAP Referral Process Same Same
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Chapter 3.
PROGRAM FORMULATION
AND REVISION

Following the initial publication of the
regulation in 1994, most transit employers
worked aggressively to develop
comprehensive drug and alcohol testing
programs to address the regulatory
requirements. Originally, implementation of
the program was phased in with the large
systems required to implement first (1995),
and the small operators required to follow a
year later (1996). The implementation
deadlines for all covered employers have
long passed; all covered employers are now
required to be in compliance.

New transit operations, contractors, or
employers that are new to public transit are
required to be in compliance with the
regulations before they assume any safety-
sensitive responsibilities. These employers
must either formulate a program if none

exists, or revamp an existing drug and
alcohol testing program to meet FTA
requirements.

Covered employers with existing FTA
programs may also find that their programs
require periodic fine-tuning, revision, or
overhaul depending on the extent of changes
in regulations, organizational structure,
policy, collective bargaining agreements,
and/or internal procedures.

For those employers who are
establishing new FTA-compliant drug and
alcohol testing programs or those who are
revamping an existing program, the
recommended first step is to identify and
assemble key personnel who are responsible
for developing and implementing the
program.

The early involvement of transit
management, employees, and labor
organizations and their continued
involvement throughout the implementation
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process ensures that all critical concerns are
addressed and improves the chances for
acceptance and support of the new/revised
program. The program should be presented
in a positive, proactive manner as the
product of a visible, agency-wide effort.

Section 1. TASK TEAM

Experience has shown that
implementation of a new program or
revision to an existing one is best achieved
when a task team is formed and given
responsibility for formulating or revising the
policy and implementing the drug and
alcohol program, with management
guidance and approval. The composition of
the team will depend on the size of the
organization. In medium- to large-sized
systems, representatives from each of the
following disciplines should be included if
possible: management, legal, medical
personnel, operations, maintenance, and
labor relations. The team in unionized
systems should include one representative
from each bargaining unit, and at least one
employee representative from the general
work population. You may also wish to
include representatives from your
consortium/third party administrator or
service agents (e.g., MRO, SAP) if you have
already obtained their services.

In small systems with limited staff, the
team should include at least a driver and/or a
maintenance employee. Small systems that
are part of a city or county department may
also wish to include legal counsel and
someone from the personnel department.

Program Manager. The transit
system’s drug and alcohol program manager
(DAPM) should lead the team. The DAPM
should be knowledgeable about the transit
system’s operations, human resources, drug
and alcohol program and regulatory

requirements. The DAPM will be ultimately
responsible for the formation,
implementation, and day-to-day
management of the program. The DAPM
needs sufficient authority to direct the
program and must have easy access to senior
management, union representatives, and
first-line workers.

Task Team Responsibilities. The
primary responsibility of the task team is to
develop an action plan for accomplishing the
program’s goals and objectives, thereby
ensuring the successful implementation or
revision of the program. The action plan
should include: a list of necessary tasks, the
assignment of individuals responsible for
tasks, and a time schedule for completion.

Other duties of the task team may include:

e Helping resolve local policy issues;

e Providing input into the
development or revision of the
employer’s drug and alcohol testing
program policy;

e Establishing roles and
responsibilities of individuals
responsible for developing
procedures for the transit system’s
drug and alcohol testing program;

e Identifying and evaluating potential
service agents, testing pools,
consortia, or other programs that
may be beneficial to the employer;

e Providing input into procurement of
equipment and contract services for
specimen collection, laboratory
testing, MRO services, BATSs, and
SAP and/or consortia;

e Assisting in employee awareness
and supervisor training; and
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e Assisting in the implementation and
evaluation of the overall drug and
alcohol testing program.

Recommendation
Positive Approach

Support for the drug and alcohol testing
program should be embraced by top
management and filtered down through the
ranks of the transit system. The transit
system management and board should
recognize that the implementation of a
comprehensive drug and alcohol program
will be a great benefit to their employees.
A good program will improve public
safety, employee safety, and employee
morale. In addition, the program will
deter prohibited drug use and alcohol
misuse, and will provide a mechanism to
identify and help those employees with
substance abuse problems. When
presented in this positive manner, the
program will have a greater likelihood of
being accepted with little opposition from
the employees or union.

Section 2. ACTION PLAN

The actual time that a system will need
to formulate or revise its program will vary
depending on the local circumstances and
current status of its substance abuse

management program. Additional time may

be required if your current substance abuse
management program is inconsistent with

the FTA regulations or if labor/management

issues are unresolved. Figure 3-1 shows a
suggested schedule for critical program
formulation activities. New transit systems

or safety-sensitive contractors should initiate

their action plan well in advance of
system/contract start-up, as each must have
their compliant programs in place prior to
the performance of safety-sensitive

functions. Figure 3-2 shows a suggested
schedule for critical program review
activities.
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Chapter 4. POLICY
DEVELOPMENT AND
COMMUNICATION

The FTA regulation requires that every
covered employer including direct
recipients, sub-recipients, and safety-
sensitive contractors that have safety-
sensitive employees develop a compliant
policy on prohibited drug use and alcohol
misuse in the workplace. The rule also
requires that the policy statement be
written and made available to every
safety-sensitive employee. You should
use this chapter as a checklist of the items
that should be included in your policy.

Only an employer can establish a
policy for its employees. Therefore,
contractor employees should not be placed
under an agency’s policy. The agency,
however, can dictate through its contract,
the minimum requirements of the
contractor’s policy and can require
approval authority. Agencies that contract
out their safety-sensitive functions and

%

(=2 7 Y
b

have no safety-sensitive employees are not
required to have a policy statement.

Section 1. REQUIRED POLICY
STATEMENT

The employer’s Drug and Alcohol
Program Manager (DAPM) should guide the
development of the initial draft and any
subsequent revisions. Depending on the
structure of the agency, the DAPM may
wish to solicit input from employees, labor
organizations, other management personnel,
and service agents as described on page 2-1
of the Best Practices manual.

FTA suggests that an employer’s policy
statement incorporate its position and
information on all major aspects of its drug
and alcohol program. Part 655 specifies the
minimum requirements that must be
included to be considered compliant.

FTA acknowledges that policy
statements are written for many various
target audiences, including employees,
unions, the legal system, etc. Therefore,
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employers may expand and improve upon
the policy as appropriate to address these
audiences. This is acceptable as long as
FTA’s requirements are met and the
employer’s provisions are noted
accordingly. Thus, systems with detailed
policies may continue to use them, but
voluminous policies are not required by
FTA.

The required elements of a policy are
discussed in the following sections.

Identify Contact Persons

You must identify the person, office,
branch, and/or position to answer
employee questions about the drug and
alcohol program, with the telephone
number and office location clearly
indicated. In most cases, the contact
person will be the employer’s DAPM.

Employee Categories Subject to Testing

Employees who perform safety-
sensitive functions must be tested under
the FTA regulation. Policies must identify

Regulatory Overview,” for safety-sensitive
definition).

Participation as a Requirement of
Employment

The policy should state that participation
in the agency’s prohibited substance testing
program is a requirement of each safety-
sensitive employee and, therefore, it is a
condition of employment.

Prohibited Behavior

Employers must specify the employee
behaviors that the FTA rules prohibit. The
policy must also identify the times when
safety-sensitive employees must comply
with the drug and alcohol rule.

e Use of illegal drugs is prohibited at
all times.

e Anemployee must not consume
alcohol while performing a safety-
sensitive function (8§655.32).
Performing a safety-sensitive
function is defined as any time the
employee is actually performing,
ready to perform, or immediately
available to perform such functions.

e Employees are prohibited from
consuming alcohol 4 hours prior to
performing a safety-sensitive
function (8655.33).

e Employees must not consume
alcohol for 8 hours following an
accident unless the employee has
already undergone a post-accident
test (§655.34).

e Employees are also prohibited from
covered and the employee’s positions that consuming alcohol during the hours
are subject to testing. Most employers the employee is on-call (8655.33(b)).
attach a list of functions and position titles  Employees are prohibited from

to avoid policy revision every time they performing a safety-sensitive

make personnel changes (see Chapter 2, “ function while having an alcohol

the safety-sensitive functions that are
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concentration of 0.04 or greater
(8655.31).

e Employees with an alcohol
concentration of 0.02 or greater,
but less than 0.04 may not be
allowed to perform or continue to
perform safety-sensitive functions
until a subsequent test measures
less than 0.02, or the employee has
been removed from duty for at
least 8 hours.

In addition, the policy may also
incorporate policy language required by
the Drug-Free Workplace Act (DFWA) of
1988 that requires direct recipients of
$25,000 or more of federal funds to
prohibit any employee from engaging in
unlawfully manufacturing, distributing,
dispensing, possessing, or using controlled
substances in the workplace. Some
employers have chosen to establish a
single policy that meets the requirements
of the FTA drug and alcohol testing
regulations and the DFWA. Others have
chosen to maintain two separate policy
statements that address the requirements of
the two rules.

Circumstances for Testing

The FTA requires drug and alcohol
testing for safety-sensitive employees in
specific circumstances: reasonable
suspicion, post-accident, random, return to
duty, and follow-up. Drug tests are
required for pre-employment. Alcohol
tests are permitted by Part 655, but are not
required. If pre-employment alcohol tests
are performed, the employer must comply
with the requirements in Part 655.42. A
detailed discussion of each testing
procedure is provided in Chapter 6,
“Types of Testing.”

Your policy must define these
circumstances in sufficient detail to inform

the safety-sensitive employee about what

triggers the tests.

Behavior That Constitutes a Test Refusal
(Random, Reasonable Suspicion, Post-Accident,

Return-to-Duty, Follow-Up)

Behavior That
Constitutes a Test Refusal

Drug
Test

Alcohol
Test

Failure to appear for a test in
the time frame specified by
the employer.

X

X

Failure to remain at the
testing site until the testing
process is completed.

Failure to provide a urine
specimen, saliva, or breath
specimen, as applicable.

Failure to provide a sufficient
volume of urine or breath
without a valid medical
explanation for the failure.

Failure to undergo a medical
examination to verify
insufficient volume.

Failure to cooperate with any
part of the testing process.

Failure to permit the
observation or monitoring of
specimen donation when so
required (840.67(l) and
840.69(9))

Failure to take a second test
required by the employer or
collector.

A drug test result that is
verified by the MRO as
adulterated or substituted.

Failure to sign the
certification on Step 2 of the
Alcohol Test Form.

Behavior that Constitutes a Test Refusal

The policy must describe behavior that
constitutes a refusal for both drug and

alcohol tests [40.191,655.15(g)]. The chart
above lists the behaviors that constitute a
test refusal for all testing categories except
for pre-employment.
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Since applicants are not yet
employees, the definition of a test refusal
for a pre-employment test is limited by
comparison since applicants may have
legitimate reasons for failing to appear.
For example, the individual may choose
another job or decide they no longer want
the position. In these situations, it would
be unfair to qualify the failure to appear as
a test refusal with the subsequent
consequences. In addition, there may be
legitimate circumstances where an
applicant could leave a collection site
before the test actually commences.

Consequently, an applicant refuses a
pre-employment test only if he/she fails to
complete the test once the collection
process has begun (i.e., acceptance of the
collection container). If the applicant
leaves the collection site prior to the
completion of the test, or takes another
action listed above, the applicant has
refused a test with corresponding DOT-
mandated consequences. However, if the
applicant leaves the site before the test
begins or does not appear for the pre-
employment test, the test is not refused
and there are no DOT consequences.
Additionally, with a pre-employment test
that requires a medical examination for the
Medical Review Officer (MRO)
verification process or when required by
the Designated Employer Representative
(DER), the employee is deemed to have
refused to test only if the medical
examination was conducted following a
contingent offer of employment.

Testing Procedures

The policy must describe the testing
procedures and explain that the procedures
protect the employee and the integrity of
the drug and alcohol testing process,
safeguard the validity of the test results,

and ensure the test results are attributed to
the correct employee.

To meet this requirement, the policy
statement needs only to reference that the
employer will abide by 49 CFR Part 40 as
amended. It does not need to include
detailed discussions of the testing
procedures. By referencing this
information, your policy will be shorter, less
cumbersome, and easier to keep current.
Employers must, however, ensure that the
current version of Part 40 is available for
review by employees when requested.

Employers have taken different
approaches to this requirement. While some
include Part 40 by reference only, others
include greater detail in their policy
statement, or develop procedure handbooks
that supplement their policy (see the Best
Practices manual). Any of these methods is
acceptable as long as the minimum
requirements are addressed.

Consequences of Drug Use and the
Misuse of Alcohol

The policy must contain the
consequences for a safety-sensitive
employee who violates the rule. Violations
occur when an employee:

e has a verified positive drug test

result;

e has a confirmed alcohol

concentration of 0.04 or greater; or

e refuses to submit to a test (see

definition above).

This includes the mandatory requirement
that such a safety-sensitive employee be
removed immediately from his or her
position, and be referred for evaluation by a
substance abuse professional (SAP).

Additionally, the policy must specify the
consequences for a covered employee who
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has a confirmed alcohol concentration of
0.02 or greater, but less than 0.04. This
includes the mandatory requirement that
the individual be removed from safety-
sensitive duties until the next regularly
scheduled duty period, but not less than 8
hours following the test, unless a retest
measures less than 0.02.

Any further action (e.g., suspension,
termination) taken against the employee is
left up to the discretion of the employer,
consistent with law. Whatever the
employer authorized consequences may
be, these actions must be clearly described
in detail in the policy. For every
prohibited behavior covered in the policy,
there should be a corresponding
consequence. The policy should state that
these additional actions are imposed under
employer authority, and are not mandated
by FTA.

Section 2. ADDITIONAL
EMPLOYER PROVISIONS

The policy statement may provide
additional detail or include additional
requirements not mandated by FTA, as
long as those provisions are identified as
being included under the employer’s own
authority. The additional provisions must
not contradict, discourage, or in any way
confuse the minimum FTA requirements.
Section 2.2 of the Best Practices manual
addresses some of these additional
provisions and provides examples of
policies.

There are several major policy
initiatives, however, that FTA and/or the
DOT have identified for consideration
when employers formulate their policy
statements. These policy initiatives are
discussed in the following section.

Inclusion of Policy on Prescription and
Over-the-Counter Medications

Although not addressed in the FTA drug
and alcohol testing rules, the FTA
encouraged all grant recipients in a “Dear
Colleague” letter to educate transit operators
about the risks of using prescription and
over-the-counter medications. Grantees
were encouraged to include policy
provisions regarding an employee’s use of
over-the counter and prescription
medications that could jeopardize public
safety.
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Specifically, the policy should address
medications that cause drowsiness, impair
cognitive or mental abilities. FTA
recommends that safety-sensitive employees
enter into a dialogue with their physician or
pharmacist regarding the side effects of
medications and inquire about potential
alternative treatments that will not
jeopardize the individual’s ability to perform
job functions safely. The list is not
definitive or all-inclusive, but it is provided
for general awareness. The best source of
additional information on these or other
prescriptions and over-the-counter
medications is your MRO.
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Stand-Down Waivers

The term “stand-down” refers to an
employer practice of temporarily
removing an employee from the
performance of safety-sensitive duties
after learning that the individual had a
confirmed laboratory positive drug test,
but before the MRO has completed the
verification process.

Historically, stand-downs have been
prohibited under the DOT regulation, and
they continue to be so under the new rule.
MROs are not permitted to inform
employers of a laboratory positive test
until the MRO has determined if there is a
legitimate medical explanation for the test
result and has verified the test as either
positive or negative. This prohibition is
based on the premise that standing-down
an employee before the MRO verification
process is complete is premature, and
could undercut the rationale for the MRO
review. It could compromise
confidentiality, and may unfairly
stigmatize the employee as a drug user.

Recognizing, however, that some
employers advocate stand-downs to
enhance safety and reduce liability, the
new DOT rule (840.21) includes a
mechanism for employers, on a case-by-
case basis, to seek waivers if certain
conditions are met. Specifically, the
employer must have a well-founded stand-
down plan that effectively protects the
interests of the employees including
confidentiality, and the facts must
represent a genuine and plausible safety
concern.

FTA anticipates that few transit
employers will be able to meet the
stringent requirements delineated in the
waiver request process, and therefore, no
policy or procedural change will result.

Under the DOT rule, the prohibition of
stand-downs is narrowly defined and
associated with the notification of the
employer of a positive laboratory test result
without MRO verification. This provision
does not impede an employer’s policies that
require the removal of employees from
safety-sensitive duties for any other reason
not specifically addressed in the regulation.

Removal from Duty Following a Post-
Accident or Reasonable Suspicion Test

Some transit employers have established
a policy under their own authority that
requires employees be removed from safety-
sensitive service pending drug and alcohol
test results following accidents and
reasonable suspicion determinations. This
practice is not considered a stand-down
under the DOT rule, as the “event” was the
reason for the person being removed from
duty, not the laboratory test result. In this
case, the employer has no knowledge of the
drug test result, only that a drug test was
required. This practice is not prohibited by
FTA, but is encouraged due to liability
considerations.

Removal of Employees From Duty While
Awaiting Split Specimen Test Results

Employers have also been confused by
how the stand-down prohibition relates to
the practice of removing employees from
duty following a non-negative test result
(i.e., positive, adulterated, substituted),
while awaiting the split specimen test result.
Once the MRO has completed the review
process and verified a test as non-negative,
the employer is required to immediately
remove the employee from safety-sensitive
duties. The employee’s removal cannot be
delayed while awaiting the split specimen
result. Thus, this is not a stand-down as
defined in the DOT rule as the laboratory
test result has already been verified by the
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MRO before the employer is notified of
the test result.

Second Chance versus Zero Tolerance

Once the FTA minimum consequences
are met for a non-negative test result, FTA
holds no position on the discipline that
employers establish for test refusals,
positive test results, adulterated or
substituted specimens. Some employers
practice zero-tolerance and discharge any
employee who has a non-negative test
result. Others operate under a second
chance policy that allows employees who
violated the rule to return to a safety-
sensitive position after successfully
completing the return-to-duty process.
Still others establish some hybrid policies
based on past practice, employer
philosophy, and labor/management
agreements.

Employers must reflect the employee
consequences within the policy and clearly
identify each as being provided under the
employer’s own authority. This decision
has far reaching implications and must be
well thought out. There is no best or
recommended disciplinary policy.

Americans with Disabilities Act and
Drug-Free Workplace Act Provisions

If you develop a policy that includes
components of the Drug-Free Workplace
Act and the Americans with Disabilities
Act (ADA), you should review Chapter
13, “Drug-Free Workplace Act of 1988,”
and Appendix C, “Americans with
Disabilities Act Discussion.”

Section 3. POLICY ADOPTION

A final review of the draft policy
and/or policy revisions should be
conducted by your legal representative and

by your labor relations or personnel officer.
This legal review is to ensure that there are
no conflicts between the policy provisions,
the FTA requirements, and other state and
local laws. (Note: The FTA rule preempts
contrary state and/or local laws.)

The labor relations/personnel review
should identify and resolve any conflicts
between the policy and existing labor
agreements or personnel policies. The
requirements of the FTA regulations are not
subject to bargaining. You should allocate
sufficient time for this review and approval,
and you should notify your governing board
in the early stages of the policy development
process that its approval will be required.

The local governing board of the
employer must officially adopt the policy
and any substantive revisions made thereto.
The governing board of the employer may
take many forms depending on the
organizational structure and legal formation
of the agency. A list of the most common
governing boards is provided on the
following page.
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Organization/Agency Governing
Board
Municipality City Council
County County
Commissioners
Regional Transit Board of
Authority Trustees
For-Profit Corporation Board
Non-Profit Board
Corporation
Partnership Partners
Sole Proprietor Owner

In the event the employer has no
governing board or the governing board
does not have policy approval authority,
the highest-ranking official with authority
to approve the policy can do so.

Section 4. POLICY
COMMUNICATION

Once you have developed or revised
your agency’s policy and it has been
adopted, you must make sure that
employees are aware of the policy and
subsequent changes, and the effect it will
have on them. You must provide
materials (or notify employees of the
availability of material) explaining the
regulations, the policy, and the
corresponding procedures to each safety-
sensitive employee and representatives of
employee organizations (8655.16). A
sample Program Notification letter that
satisfies this requirement is provided in the
Sample Documentation section of this
chapter.

Informing Current Employees of Policy
Requirements and Revisions

How you communicate this
information to your covered employees is
your choice and is not dictated by the
regulation. You can use any or all of the

mechanisms available at your organization
to educate your employees about the
regulatory and employer policy
requirements. The following methods have
been used successfully:

e Orientation sessions

e Written materials

e Interactive forums

e Informational material displays

e Ongoing dialogue among safety-
sensitive employees, labor
representatives, first-line supervisors,
and management.
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FTA strongly encourages each employer
to have each employee sign a “Confirmation
of Receipt” form acknowledging receipt of
the policy and the regulation summary. A
sample form is provided at the end of this
section. If you brief employees as a group,
you should have each employee sign an
attendance roster and maintain the list in
your records.

Do not confuse the requirement to notify
safety-sensitive employees about your
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policy with the requirement to formally
train certain employees and supervisors in
selected aspects of your drug and alcohol
program. See Chapter 5, “Training,” for
an explanation of your training
obligations.

You can include other items in your
policy orientation sessions. One
suggestion is to provide an open forum
where top management, union officials,
laboratory representatives, and/or a
substance abuse professional may answer
questions regarding the policy, its
implications, testing procedures, or
available employee assistance. Be sure
that persons answering questions about the
policy and regulations are completely
knowledgeable concerning the program.
Avoid generalities, vague answers,
opinions, and guesses. If a specific issue
is not resolved or addressed by the policy,
say so. If you do not know the answer to a
question, assure the audience that you will
get an answer as soon as possible, and be
sure to follow-up.

Management Commitment

FTA suggests that top management
should demonstrate its personal
commitment and support of the program
by communicating the policy to
employees, which will set an example, and
ensure fair and impartial implementation.
Management assurances of strict
confidentiality are key elements in
promoting the program. Senior transit
officials should understand the program
thoroughly and should know about the
effects of substance abuse, the
requirements of the regulation, and the
prescribed disciplinary actions. A positive
attitude toward a drug- and alcohol-free
work site should be communicated at
every opportunity and will help to achieve
a successful program.

Labor Involvement

Implementation of the FTA-mandated
drug and alcohol program is not subject to
bargaining, unless the transit agency chooses
not to accept FTA operating or capital
funding. Even then, the employer may fall
under the regulatory authority of the Federal
Motor Carrier Safety Administration
(FMCSA). Only those policy provisions
included under the employer’s own
authority are subject to collective
bargaining.

Union or employee leadership must be
notified of the employer’s anti-drug and
alcohol misuse policies and procedures and
any subsequent changes made in the
program. It can be advantageous to involve
the union or employee leadership in the
policy formulation/revision process. Your
employee representatives may actively
support the drug and alcohol program and
may offer to assist in the administration of
employee support programs (i.e., Alcoholics
Anonymous, Employee Assistance
Programs). For a more detailed discussion
of labor involvement practices, see Section
3.1 of the Best Practices manual.

Applicants for Employment

You must make sure that all safety-
sensitive applicants are fully aware of the
transit system’s commitment to a drug- and
alcohol-free workplace. Add a statement
similar to the one below to all notices of
safety-sensitive positions:

The (Transit Agency) has established the
goal of a 100 percent drug- and alcohol-
free workplace. Applicants will be
required to undergo drug testing prior to
employment and will be subject to
further drug and alcohol testing
throughout their employment.
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In addition, the employee application
form should contain a statement in which
the prospective employee agrees to follow
the transit system’s drug and alcohol
policy and submit to drug and alcohol
testing if performing a safety-sensitive
function. Current employees who are
transferring to a safety-sensitive function
must also be made aware of these policies.
Further details on pre-employment testing
are found in Chapter 6, “Types of
Testing.”

Contract Service Provider Notification

The FTA rules require that each
recipient certify that it complies with the
requirements of the regulations (8655.83).
If a recipient uses a contract service
provider or maintenance provider, these
contractors must also be in compliance,
unless they are maintenance contractors
who work for Section 5311 subrecipients
or Section 5307 or 5309 recipients that
serve populations under 200,000.

Since the regulation covers contract
personnel who are “standing in the shoes
of” the transit system safety-sensitive
employees, it is the recipient’s
responsibility to ensure that contract
organizations comply with the regulations.
The safety-sensitive functions covered for
contract personnel are the same, except for
the exclusions noted. These employees

may be full- or part-time workers of the
contractor.

Examples of Covered Safety-Sensitive
Contractors

Contractor Function Covered

(Stands In the Shoes of Covered

FTA Section 5307, 5309, or
5311 Recipients)

Fixed Route Service

Demand
Response/Paratransit

ADA Complementary
Paratransit

Turn-Key Service Providers

XX X[ XX

Brokerage Services—
Broker/Dispatcher Chooses
Service Provider

Passenger Chooses Service
Provider

Intercity Service Provider

Maintenance Service for
Section 5307 and 5309 X
Recipients that Serve
Population Greater than
200,000

Maintenance Service for
Section 5311 Subrecipients
and Section 5307 and 5309
Recipients that Serve
Populations Less Than
200,000

Warranty Work

Vehicle
Manufacture/Remanufacture

Facility Construction
Workers

Security Services (with X
Firearms) for Vehicles, Bus
Stops, Terminals

Security (with Firearms) for
Vehicle Storage, Buildings,
and Grounds

Engine and Component X
Rebuilding and Overhaul
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Do not assume that your contractors are
knowledgeable about the regulatory
requirements or that they have compliant
policies or programs. It is the FTA
recipient’s responsibility to take the
necessary actions to ensure the contractor’s
compliance.

You should notify all contract service
and covered maintenance providers in
writing of the regulatory requirements and
the need for them to comply with the
minimum requirements. Your procurement
and contract documents should include
specific language outlining the compliance
regulations with the agency’s regulatory
compliance as a condition of contract award,
and state that failure to remain compliant
will result in contract termination. You may
also wish to provide them with the necessary
tools and technical assistance needed to
develop and maintain a compliant program,
such as the following:

e Provide each contractor with a copy
of the regulatory requirements, these
Implementation Guidelines, other
FTA publications and resources as
appropriate, and the transit system’s
policy statement, including a
description of the program’s intent
and implications.

e Have each contractor sign a
“Confirmation of Receipt” form
acknowledging receipt of the policy
and the regulations.

e Invite the contractor to participate in
the transit system’s testing and
training program.

e Provide the contractor with a list of
consortia/third party administrators
(C/TPA) that can provide the
necessary services to ensure that the
contractor is in compliance.

e Inform contractors of the record
keeping and reporting requirements
and your intent to monitor
compliance.

It is your responsibility to oversee and
ensure that each contractor is compliant.
You must certify that they are in compliance
and ensure that they have completed their
annual MIS Reports and submitted them to
FTA as appropriate (see Chapter 10).

Section 5. POLICY UPDATES

Given the complexity of the regulation,
diversity of the transit industry, regulatory
emphasis on testing technology, and the
illegal drug trade, all employers covered
under the FTA regulation should anticipate
that policy modifications will be required.
Employers should stay up to date with the
requirements, FTA letters of interpretation,
and DOT/FTA guidance. Policy changes
should be made as appropriate.

Anytime an employer makes substantive
changes in the policy, it must be officially
approved by the governing board and
communicated to all employees. The date
that the policy was last revised and approved
should be clearly indicated in the policy.
Employers should review their policy at
least once per year to determine if
modifications are necessary.
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Sample Documentation
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PRE-EMPLOYMENT DRUG TESTING NOTIFICATION AND ACKNOWLEDGEMENT

I hereby acknowledge and understand that, as part of my application for employment for a position which involves
the performance of safety-sensitive functions as defined by 49 CFR Part 655, as amended, | must submit to a urine
drug test under the authority of the U. S. Department of Transportation, Federal Transit Administration. |
acknowledge and understand that any offer of employment is contingent on the passing of the aforementioned drug
test and | will not be assigned to perform a safety-sensitive function unless my urine drug test has a verified negative

result having no evidence of prohibited drug use.

Signature of Applicant Date
Print Name
Witness:
Signature Date
Print Name

(Your application will not be considered for employment for a covered safety-sensitive position unless this
acknowledgement is completed and signed.)
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ACKNOWLEDGEMENT OF EMPLOYER’S DRUG AND ALCOHOL TESTING PoLIcy

I, , the undersigned, hereby acknowledge that | have
received a copy of the anti-drug and alcohol misuse program policy mandated by the U. S. Department of
Transportation, Federal Transit Administration for all covered employees who perform a safety-sensitive function. |
understand this policy is required by 49 CFR Part 655, as amended, and has been duly adopted by the governing
board of the employer. Any provisions contained herein which are not required by 49 CFR Part 655 or 49 CFR Part
40, as amended, that have been imposed solely on the authority of the employer are designated as such in the policy
document.

| further understand that receipt of this policy constitutes a legal notification of the contents, and that it is my
responsibility to become familiar with and adhere to all provisions contained therein. | will seek and get
clarifications for any questions from the employer contact person listed in the policy. | also understand that
compliance with all provisions contained in the policy is a condition of my employment.

| further understand that the information contained in the approved policy dated LIS
subject to change, and that any such changes, or addendum, shall be given to me in a manner consistent with the
provision of 49 CFR Part 655, as amended.

Signature of Employee Date

Witness:

Signature Date
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Sample Program Notification Letter—New Policy/Program

Dear (Safety-Sensitive Employee) or Union Representative):

The Federal Transit Administration has recently revised and consolidated its drug and alcohol
regulations into one new regulation entitled, Prevention of Alcohol Misuse and Prohibited Drug Use in
Transit Operations (49 CFR Part 655). (Transit Agency) is required to comply with this regulation, and
we must issue a policy prohibiting illegal drug use at all times by our safety-sensitive employees. In
addition, alcohol consumption by our safety-sensitive employees is prohibited while performing, and for
4 hours prior to performing safety-sensitive functions. Alcohol use after an accident is also prohibited.
Tests must be conducted in six specific situations to determine whether an employee has used alcohol or
drugs. The procedures and technology we will employ in this testing are specified in a Department of
Transportation regulation, Procedures for Transportation Workplace Drug and Alcohol Testing Programs
(49 CFR Part 40).

The regulations are very specific regarding what (Transit Agency) must do to comply. We have
developed a policy and procedures list that will apply to you based upon the job functions you perform at
(Transit Agency). To help you and your representatives better understand our policy and procedures, the
following information will be available at all times in the (Drug and Alcohol Program Manager’s/General
Manager’s/Legal/Labor Relations/Human Resources/Medical) Office:

Contact person

Safety-sensitive employee categories

When employees are required to be in compliance
Prohibited behavior

Circumstances when employee is tested

Testing procedures

Mandatory testing requirement for safety-sensitive functions
Consequences of refusing to submit to a test

Consequences of a verified positive drug test result

10 Consequences of an alcohol concentration of 0.04 or greater
11. Consequences of an alcohol concentration of 0.02 or greater, but less than 0.04
12. Information concerning the affects of alcohol misuse.

wCoNoO~WNE

This program will begin on (Date of Implementation).

Thank you for your cooperation in implementing these important new safety regulations. If you have any
questions regarding these regulations or (Transit Agency’s) policy and procedures, please contact (Name
of Contact Person) at (Telephone Number of Contact Person).

Sincerely,

General Manager

Enclosure(s)
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Chapter 5. TRAINING

Training and educating your workforce
and supervisors are major components of a

successful drug and alcohol testing program.

The benefits of the program are enhanced
when your employees and supervisors
understand your policies and procedures,
why they are being implemented, and what
their responsibilities are.

Well-trained employees and supervisors
help you achieve your safety goals and
maintain program integrity, which reduces
your program costs and liabilities, and
improves company morale. The FTA
regulations require specific training for
safety-sensitive employees and their
supervisors.

The requirements with which you must
comply are summarized in this chapter and
corresponding sample course outlines are
also provided in the Sample Documentation
section.

The regulations do not require you to
provide any education or training for non-
safety-sensitive employees, nor do they
require supervisory training for supervisors
who will not be determining when to
administer a reasonable suspicion test.
Similarly, the regulations do not require
refresher training for safety-sensitive
employees. You are encouraged, however,
to provide additional training beyond the
requirements of the regulation under your
own authority.

Section 1. TRAINING FOR
SAFETY-SENSITIVE
EMPLOYEES

The FTA drug and alcohol testing
regulation (8655.14) requires each covered
employer to establish an education and
training program for all covered employees.
The program must include a general
education component, training for all safety-
sensitive employees, and training for all
supervisors and/or other company officers
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authorized by the employer to make
reasonable suspicion determinations.

Education

The general education component of the
program (8655.14(a)) requires each
employer to display and distribute
informational material about the effects of
drugs and alcohol to every covered
employee. In addition, each employer must
display and distribute a community service
hot line telephone number (if available) to
help employees who may be experiencing
problems with prohibited drug use or
alcohol misuse.

Appendix F of these guidelines includes
information about drug and alcohol use that
you may wish to incorporate into your
educational program and informational
materials. Suggested other sources of
information are shown in Figure 5-1.

If you provide an Employee Assistance
Program (EAP), the EAP should be able to
provide you with information and
educational materials. In fact, your contract
may require the EAP to supply and
distribute them. Also, your health insurance
carrier or local government mental health
agencies may have educational materials
available to distribute to your workforce.

Community service hot line telephone
numbers are available through a number of
sources (see Figure 5-2). If you cannot
locate a local number, there are several
national hot line numbers that you can
provide to your employees. Many of these
numbers are toll free. In most cases, these
national organizations can direct your
employees to local services, including
services for those without insurance
coverage.

materials.

1. National Clearinghouse for Alcohol and Drug Information (NCADI), PO Box 2345,
Rockville, MD 20852. (800) 729-6686 or (301) 468-2600. The Clearinghouse can
provide fact sheets, films, posters, pamphlets, and brochures at no or low cost.
Multilingual materials and a free quarterly catalog are also available.

2. State substance abuse clearinghouse. Each state has at least one federally funded
clearinghouse which can provide you with nationally and locally produced information

3. Drug-free Workplace Help line, Center for Substance Abuse Prevention. (800) 843-
4971 operates from 9:00 a.m. to 8:00 p.m. EST, Monday — Friday. Provides
information on policy, drug testing, employee assistance programs models, and related
topics. Offers literature at no cost to employers. Referrals to other information
sources and lists of consultants by geographic area are available.

4. Partnership for a Drug Free America, 405 Lexington Avenue, New York, NY 10174-
0002. (212) 922-1560. Provides high quality, high impact messages in the form of
posters, audiotapes, and videotapes. No charge, but a donation will be requested.

Figure 5-1. Suggested Sources for Information Materials
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7. Local United Way

5. Alcoholics Anonymous — (800) 870-3795

6. Narcotics Anonymous — see local directory

10. Your state alcohol and drug abuse agency (ies)

1. American Council on Alcoholism Help line — (800) 356-9996
2. National Cocaine Hot line — (800) COCAINE or (800) 662-HELP
3. National Council on Alcoholism and Drug Dependence Hope Line — (800) NCA-CALL

4. National Institute on Drug Abuse Hot line — (800) 662-HELP

8. National Directory of Drug Abuse and Alcoholism Treatment and Prevention Programs.
Directory published by the U.S. Public Health Service, Rockville, MD.

9. Your state alcohol and drug abuse clearinghouse

11. Yellow Pages directory under ““Social Service Agencies”

12. Your municipal government Department of Social Services, or equivalent

Figure 5-2. Sources of Community Service Hot Line Telephone Numbers

As mentioned in the previous chapter,
each employer is required to provide every
covered employee with written notice of the
employer’s drug and alcohol testing
program polices and procedures.

Substance Abuse Awareness Training

The regulation (8655.14(b)) requires that
you provide a minimum of 60 minutes of
training to all safety-sensitive employees on
the effects and consequences of prohibited
drug use on personal health, safety, and the
work environment. This training must also
address the signs and symptoms that may
indicate drug use (8655.14(b)).

Training safety-sensitive employees on
the effects and consequences of alcohol

misuse is not required by the FTA
regulation. However, information
concerning the effects of alcohol misuse on
the individual’s health, work, and personal
life, as well as signs and symptoms of an
alcohol problem, must be provided as part of
the general education program as discussed
previously (8654.14(a)).

Typically, training is provided in a
classroom setting with an instructor present
to answer questions and facilitate
discussions. Some employers use
interactive technologies that do not require a
live instructor. Consult Section 3.2 of the
Best Practices manual for additional
information regarding training practices and
instructional aides.
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The 60 minutes of awareness training is
required only once in the employee’s tenure
with the company. One hour of training
should be considered a minimum. The time
may be exceeded if necessary. Because of
the volume of information that must be
covered, some transit agencies have found 2
to 3 hours to be more appropriate.

Depending on the employee-
management relationship and the unique
needs of the employer’s workforce, the
employer may also choose to exceed the
minimum requirement by providing
refresher training. If an employer does so,
the employer must specify that the
additional requirements are set forth under
the employer’s authority and not the FTA.

For systems establishing new drug and
alcohol testing programs, the employee
training should occur before the time of
program inception. For systems that have
programs established and have already
conducted their initial employee training, no
additional training is required, except for
new hires or transfers into safety-sensitive
positions. However, many systems have
found it beneficial to provide employee
briefings in response to major regulatory or
policy changes.

New hires should receive copies of your
drug and alcohol program notification,
policy, and education materials. In most
cases, the 60 minutes of training are
incorporated into the employee orientation.

Section 2. TRAINING FOR
SUPERVISORS

You must provide additional training for
supervisors or other company officials who
are authorized to determine when it is
appropriate to administer reasonable
suspicion drug and/or alcohol tests.
Supervisors play a critical role in
administering the program policies; and they
are responsible for maintaining safety and
productivity. Supervisors must determine
when an employee’s speech, behavior, body
odor, or appearance provides “reasonable
suspicion” that the employee has used or
consumed prohibited drugs or alcohol in
violation of the FTA regulation. A
reasonable suspicion determination requires
that a drug and/or alcohol test must be
administered.

Only one supervisor’s opinion is
necessary to require a reasonable suspicion
test, so it is important that you provide
adequate training to determine when a test is
needed. Employers who wish to have more
than one supervisor involved in the decision-
making process may do so as long as those
involved have received the requisite training
and have drawn their conclusion based on
their own observations.
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Supervisor training must include 60
minutes of training on the physical,
behavioral, and performance indicators of
probable drug use, and at least 60 minutes of
training on the physical, behavioral, speech,
and performance indicators of probable
alcohol misuse. Therefore, a total of 120
minutes is required. Before making any
reasonable suspicion determinations,
supervisors and other company officials are
required to complete the necessary training.
The training is only required once and there
is no regulatory requirement for refresher
training.

These requirements should be
considered minimums. Under their own
authority, employers are allowed to exceed
these requirements, and they may require
training that exceeds 2 hours in length
and/or require periodic refresher training.

Training Agenda

See Exhibit 5-3 in the Sample
Documentation section of this chapter for a
proposed agenda on supervisory training.
The agenda complies with the regulations
and assumes that the alcohol and drug
program training will be conducted
concurrently. Training elements that are not
specifically required by the regulations are
marked as optional.

To improve effectiveness, your training
program may be expanded to introduce the
purpose of the regulation and to review the
testing requirements and the disciplinary
procedures adopted by your agency. In
addition, you may include a discussion of
confrontation and documentation
procedures, and rehabilitation and treatment
options, if they exist. Your supervisors
should understand all of these topics to
administer the program effectively.

To help you prepare your training
sessions, Appendix F of these guidelines
contains descriptions of the effects and
behavioral indicators of alcohol and
prohibited substances.

Record Keeping Requirements

You must maintain detailed records of
both your employee and supervisory drug
and alcohol training for 2 years (8§655.71).
You must keep copies of all your training
materials including attendance rosters, dates
and times of training, and certifications of
training compliance.

Your drug and alcohol training records
should be stored either with your other
training records or in the agency’s drug and
alcohol testing program files.

Section 3. PRESCRIPTION AND
OVER-THE-COUNTER DRUGS

The FTA drug and alcohol testing
regulations do not address the use of
prescription and over-the-counter (OTC)
medications. However, on May 22, 2000,
the FTA issued a “Dear Colleague” letter to
all grant recipients encouraging them to
educate transit operators about the risks
associated with their use. Specifically,
grantees are encouraged to: 1) review
current policies with regard to operator’s use
of over-the-counter and prescription
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medications which could result in public
safety being jeopardized; and 2)
immediately institute educational programs
that address the potential dangers of taking
certain types of medications.

TR \]
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The educational programs should
address medications that cause drowsiness
or could impair the operator’s cognitive or
mental abilities. As part of the educational
program, encourage safety-sensitive
employees to enter into a dialogue with their
physician or pharmacist regarding the side
effects of medications and to inquire into
potential alternative treatments that will not
jeopardize safe job performance.

The best source of information on
prescription and over-the-counter
medications is your MRO.

Section 4. SOURCES OF
TRAINING

Training is available from many sources.
Some transit systems conduct substance
abuse training in-house, while others
contract with external trainers for the
service. The approach you choose will

depend upon the training resources available
within your company, both in terms of staff
time and expertise. Some of the external
sources you may consider in selecting
someone to develop or deliver your alcohol
misuse and prohibited drug training are
listed in Figure 5-3. You may choose to use
company staff for some training and outside
experts for other training.

Your EAP provider

Mental health professionals

Drug and alcohol treatment specialists
Pharmacists

Toxicologists

Nurses and physicians

N o a k~ w b oE

Consultants specializing in the field of
substance abuse in the workplace

8. Local law enforcement drug
awareness specialists

9. Your state alcohol and drug
clearinghouse which may maintain a
speaker’s bureau or list of consultants

10. Nonprofit organizations in your state

11. National organizations and their local
affiliates such as the National Council
on Alcoholism and Drug Dependence
and the Employee Assistance
Professionals Association and their
state and/or local chapters

12. Larger transit systems near you that
provide training to their employees
and supervisors

Figure 5-3. External Sources of Trainers

Chapter 5. Training

5-6 August 2002



Whomever you select to provide your
training, you should ensure that the
instructor will adhere to your outline and
provide the training supportive of your
policy and programs. Although a trainer
may have an off-the-shelf curriculum, that
curriculum will be of little use if it does not
meet the requirements of the regulations or
of your system. At a minimum, the
curriculum will need to be tailored to reflect
the provisions of your policy and
procedures, your discipline policy, and your
EAP, if any. For this reason, you may want
to have someone from your human
resources, medical, or labor relations
department work with the outside expert in
developing and presenting the training
sessions.

Important criteria to consider in
selecting a trainer are:

e Workplace experience with transit or
similar industries;

e Concern with safety, cost reduction,
productivity, liability, and public
image, as well as employee welfare;

e Understanding of the applicable FTA
and DOT regulations and how to
handle employee attitudes and
concerns regarding drug and alcohol
testing;

e Training style, platform skills,
techniques, tools, and methods
appropriate to adult learning,
including appropriate and high-
quality audio/visual material,
handouts, role playing, and case
studies;

e Willingness to learn about your
transit system, its operations, policy,
programs, values, and culture; and

e Flexibility, professionalism, and tact
in handling diverse opinions and
needs of resistant employees,
assertive managers, SuUpervisors,
executives, and union
representatives.

FTA sponsored the production of a
training aid for transit supervisors that
describes the signs and symptoms of
prohibited drug use. This training program,
entitled “Identification of Drug Abuse
and/or Alcohol Misuse in the Workplace:
An Interactive Training Program,”
demonstrates the manifestation and
behavioral cues of drug use and alcohol
misuse, and the procedures supervisors
should use to make fair and reliable
reasonable suspicion testing referrals. A
copy of this training program including
video and leader’s guide can be obtained by
faxing a request to the FTA Office of Safety
and Security at (202) 366-7951.

Section 5. DRUG-FREE
WORKPLACE ACT TRAINING

Provisions of the FTA regulation affect
only covered safety-sensitive employees.
You are not required to test or to train any
employees who are not safety-sensitive.
However, the Drug-Free Workplace Act
(DFWA) requires that all direct recipients of
$25,000 or more in federal funds institute an
ongoing substance abuse awareness
program. The act requires that efforts be
made to ensure that the drug-free message is
ever present in the workplace, and it extends
to all employees of a covered organization
not just those who are deemed safety-
sensitive.

For this reason, you may wish to train
your entire workforce on the importance of
maintaining a drug-free workplace, and on
the resources that you have available to help
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employees who have problems with
prohibited drugs. Of course, you must make
clear which parts of your policy and testing
program apply to employees who are
covered under the FTA drug and alcohol
testing regulation and which parts apply to
those who are not.

Given the DFWA requirement for the
establishment of an “ongoing” substance
abuse awareness program, you may also
wish to retrain employees and supervisors
on a regular basis. In addition, if your
system has regular safety meetings, you may
wish to include discussions of substance
abuse to keep the issue in your employees’
minds.

Section 6. SERVICE AGENT
TRAINING REQUIREMENTS

You must ensure that the service agents
who provide the testing services for your
agency are appropriately educated and
trained. This includes urine specimen
collectors, breath alcohol technicians (BAT),
screen test technicians (STT), Medical
Review Officers (MRO), and Substance
Abuse Professionals (SAP). These
individuals must possess certain credentials,
have a basic knowledge of the program,
attend qualifications training, undergo

periodic refresher training, and demonstrate
knowledge either through an examination in
the case of MROs and SAPs, or the
demonstration of proficiency in the case of
collectors, BATs, and STTs. Even though
this training will be conducted by
professional organizations, professionals
within the area of expertise, or by equipment
manufacturers, it is your responsibility as
the regulated employer to assure that the
training has occurred. You need not be
concerned about the training of DHHS-
certified laboratory personnel as DHHS is
responsible for laboratory oversight.

Urine Collection Personnel

Individuals who conduct urine specimen
collections under the DOT drug testing
program must meet the following
requirements:

Basic Knowledge. Urine collection
personnel must be knowledgeable about Part
40 and its requirements, DOT agency
regulations applicable to the employers for
whom they perform collections (i.e., FTA,
Part 655), and the current “DOT Urine
Specimen Collection Procedures
Guidelines.” This publication is available
from the DOT Office of Drug and Alcohol
Policy Compliance (ODAPC) at
http://www.dot.gov/ost/dapc. Collectors
must also take action to remain current with
regulatory changes.

Qualifications Training. Collectors
must receive qualification training that
addresses all of the steps necessary to
complete a urine specimen collection
correctly, including problem collections
(e.g., shy bladder, attempts to adulterate,
temperature out of range), fatal flaws,
correctable flaws, and corrective actions.
The training must cover the proper
completion and transmission of the Custody
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and Control Form (CCF) and must explain
the collector’s responsibility for maintaining
the integrity of the collection process,
ensuring the privacy of the employees being
tested, and ensuring the security of the
specimen. The collector must also be
trained on how to avoid conduct or
statements that could be viewed as offensive
or inappropriate.

Proficiency Demonstration. Collectors
must also demonstrate proficiency with the
procedures by completing five consecutive
error-free mock collections. Two of the
mock collections must be uneventful, one
will have insufficient volume, one collection
will have a temperature out of range, and
one collection deals with an employee’s
refusal to sign the CCF and initial the
specimen bottle tamper-evident seal. The
demonstration must be monitored and
evaluated by a qualified monitor who must
attest in writing that the mock collections
were performed with no errors.

The monitor must be an individual who
has demonstrated the necessary knowledge,
skills, and abilities by successfully
completing qualification training for
collectors and by conducting DOT drug test
collections on a regular basis for at least a
year, or by conducting collector training
under Part 40 for at least a year, or by
successfully completing a “train the trainer”
course.

Refresher Training. Refresher training
is required at least every 5 years from the
date on which the collector satisfactorily
completed the initial qualification training
and proficiency demonstration, and it must
meet the same requirements for both.

Error Correction Training. Error
correction training is required every time the
collector makes a mistake in the collection

process, causing a test to be cancelled,
including both fatal and uncorrected flaws.
The training must occur within 30 days of
the date the collector is notified of the error
and the resulting test cancellation. The
training must cover the subject matter
area(s) of the error that caused the
cancellation.

The error correction training must be
followed by a proficiency demonstration.
The demonstration must include three error-
free mock collections, (two on the subject
matter of the error and one uneventful) that
are monitored and attested to in writing by a
qualified monitor.

Breath Alcohol Technicians/Screen Test
Technicians

Breath alcohol technicians (BATSs) and
screen test technicians (STTs) are the only
people authorized to conduct DOT alcohol
tests. An STT can conduct only an alcohol
screen test, while a BAT can conduct both a
screen test and a confirmatory test. BATSs
and STTs must meet the following
requirements:

Basic Information. BATs and STTs
must be knowledgeable about the alcohol
testing procedures set forth in 49 CFR Part
40, and the current DOT guidance. These
publications are available from the ODAPC
at http://www.dot.gov/ost/dapc.

Qualification Training. BATs and
STTs must undergo training that is in
accordance with the DOT Model BAT or
STT course, or an equivalent. The DOT
Model course is available for purchase from
the ODAPC at the above referenced Web
site. The qualifications training must
address the alcohol testing procedures
defined in Part 40 and the testing procedures
associated with the operation of the
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particular alcohol testing device that the
BAT or STT will be using. The training
must also emphasize the responsibility of the
BAT and STT for maintaining the integrity
of the testing process and ensuring the
privacy of employees being tested. The
training must instruct BATs and STTs on
how to avoid conduct or statements that
could be viewed as offensive or
inappropriate.

The instructor must be an individual who
has demonstrated the necessary knowledge,
skills, and abilities by regularly conducting
DOT alcohol tests as an STT or BAT for at
least a year or who has conducted STT or
BAT training on Part 40 requirements for at
least a year, or who has successfully
completed a “train the trainer” course.

Proficiency Demonstration. BATs
must conduct seven error-free mock
collections to demonstrate proficiency in
alcohol testing and the use of the Evidential
Breath Testing Device (EBT) that he/she
will be using. STTs must complete five
error-free mock collections to demonstrate
proficiency in alcohol testing and the use of
the Alcohol Screening Device (ASD) that
he/she will use.

A qualified individual that evaluates the
BAT/STT’s performance must monitor the
demonstrations and document in writing that
the mock collections were error-free.

Refresher Training. BATs and STTs
must undergo refresher training at least
every 5 years from the date on which they
satisfactorily completed their initial
qualifications training and proficiency
demonstration. The refresher training must
meet the same requirements.

Error Correction Training. BATs and
STTs must undergo error correction training

if they make a mistake in the alcohol testing
process that causes a test to be cancelled,
including fatal and uncorrected flaws. The
training must occur within 30 days of the
date of the error and must cover the subject
matter area(s) of the error. The BAT or STT
must also demonstrate proficiency in the
alcohol testing procedures by conducting
three error-free mock tests of which two are
related to the error and one is uneventful.
The training and proficiency demonstration
must be observed, evaluated, and
documented in writing by a qualified
instructor.

Medical Review Officers

The Medical Review Officer (MRO) is
the gatekeeper of the drug testing program.
As such, individuals must meet the
following requirements to qualify as an
MRO:

Credentials. An MRO must be a
licensed physician (Doctor of Medicine or
Osteopathy).

Basic Knowledge. An MRO must be
knowledgeable about and have clinical
experience in controlled substance abuse
disorders including detailed knowledge of
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alternative medical explanations for
laboratory confirmed drug test results. The
MRO must also be knowledgeable about
issues relating to adulterated and substituted
specimens, as well as the possible medical
causes of specimens having an invalid
result. MROs must have detailed
knowledge of Part 40, the DOT MRO
Guidelines, and the DOT agency regulations
applicable to the employers they serve (i.e.,
FTA—Part 655). The DOT MRO
Guidelines can be obtained from the
ODAPC at the previously cited Web site.
The MRO must also remain current with any
changes to the regulations or DOT MRO
Guidelines.

Qualification Training. The MRO
qualifications training must include
collection procedures for urine specimens,
chain of custody, reporting and record
keeping procedures, and the interpretation of
drug and validity test results. The training
must also define the role and responsibilities
of the MRO in the DOT drug testing
program and the interaction with other
participants in the program such as the DER
and the SAP. The training must also address
the DOT agency rules (i.e., FTA) that apply
to employers for whom the MRO provides
services.

Following the completion of the
qualification training, the MRO must
satisfactorily complete an examination
which must be administered by a nationally
recognized MRO certification board or
subspecialty board of medical practitioners
who perform MRO functions.

Continuing Education. MROs are
required to complete 12 professional
development hours during each 3-year
period, counting from the date of the
successful completion of the initial
examination. The professional development

education hours must be relevant to
performing MRO functions and must
address new technologies, DOT and modal
interpretations, new guidance, rule changes,
and other information relevant to MRO
practice. The continuing education activities
must also include a method of assessing the
MROQO’s understanding of the materials
covered.

Substance Abuse Professionals

The Substance Abuse Professional
(SAP) is the person responsible for the
return-to-duty process. To be considered a
SAP, an individual must have the following
credentials and training:

Credentials. A SAP is a licensed
physician, a licensed or certified social
worker, a licensed or certified psychologist,
a licensed or certified employee assistance
professional, or a drug and alcohol
counselor certified by the National
Association of Alcoholism and Drug Abuse
Counselors Certification Commission
(NAADAC), or the International
Certification Reciprocity
Consortium/Alcohol and Other Drug Abuse
(ICRC).

Basic Knowledge. A SAP must be
knowledgeable about and have clinical
experience in the diagnosis and treatment of
alcohol and controlled substance-related
disorders. A SAP must be knowledgeable
about the Part 40 requirements and the DOT
agency (i.e., FTA) regulations applicable to
the employers they serve, and the DOT SAP
Guidelines. The SAP Guidelines can be
obtained from the ODAPC. More
important, however, the SAP must be
knowledgeable about their function and how
it relates to the employer’s interests in
safety-sensitive duties. The SAP must also
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remain current with the regulations and any
other information relevant to their duties.

Qualifications Training. SAP
qualifications training must provide
instruction on the background, rationale, and
coverage of the DOT’s drug and alcohol
testing program, Part 40, and DOT agency
(i.e., FTA) drug and alcohol testing rules.
The training must address the drug testing
procedures including collections, laboratory
testing and MRO role, problems in drug
testing, as well as the alcohol testing
procedures including the testing process, the
role of BATs and STTs, and problems in
alcohol testing.

The training must include SAP
qualifications and prohibitions, reporting
and record keeping requirements, SAP
communication with employers, MROs and
treatment providers, and SAP issues. The
SAP training must define the role of the
SAP in the return-to-duty process, including
the initial employee evaluation, referrals for
treatment, the follow-up evaluation,

continuing treatment recommendations, and
the follow-up testing plan.

Upon completion of the training
requirements, the SAP must satisfactorily
complete an examination administered by a
nationally recognized professional or
training organization.

Continuing Education. During each 3-
year period marked from the date of the
initial examination, the SAP must
satisfactorily complete 12 hours of
professional development relevant to
performing SAP functions. The continuing
education must address new technologies,
DOT and modal agency (i.e., FTA)
interpretations, recent guidance, rule
changes, and other issues relevant to SAP
practice. The continuing education activities
must also include a documentable
assessment of knowledge gained.

Figure 5-4 below presents information
on professional and technical training
requirements.

Who Must Be Trained

Training or Background Required

1. Credentials: None
Urine Collection Personnel -
(840.33) _

Basic Information

Part 40

“DOT Urine Specimen Collection Guidelines”
Applicable DOT Agency Regulations (i.e., FTA)
Keep Current

2. Qualifications Training

All Collection Steps and Completion of CCF
Problem Collections (shy bladder, adulterated
specimen)

Fatal Flaws, Correctable Flaws, and Corrections
Collector’s Professionalism

3. Proficiency Demonstration

Five Consecutive Error-Free Collections-Monitored

4. Refresher Training (Every 5 Years)

Qualifications Training
Proficiency Demonstration

5. Error Correction Training (Within 30 Days)
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— Training on Error
— Proficiency Demonstration

Breath Alcohol Technician (BAT) and
Screen Test Technician (STT)
(840.213)

Lo

Credentials: None
2. Basic Information
— Part40
— Current DOT Guidance
Qualifications Training
— DOT Model BAT or STT Course
— Part 40 Alcohol Testing Procedures
— Operation of Alcohol Screen Device (ASD) for STT
— Operation of Evidential Breath Testing (EBT) Device
for BATs
— BAT/STT Professionalism
4. Initial Proficiency Demonstration
— BATSs Conduct Seven (7) Error-Free Mock
Collections Using Devices that Will Be Used
— STTs Conduct Five (5) Error-Free Mock Collections
Using Devices that Will Be Used
— Monitored
5. Refresher Training (Minimum Every 5 Years)
— Qualification Training
— Proficiency Demonstration
6. Error Correction Training (within 30 Days of Error)
— Training on Error
— Proficiency Demonstration -- Three Consecutive
Error-Free Mock Collections-

w

Monitored
1. Credentials: A Licensed Physician (Medical Doctor or
Medical Review Officer (MRO) Doctor of Osteopathy)

(840.121)

2. Basic Knowledge

— Knowledgeable of and Clinical Experience in
Controlled Substance Abuse Disorders
Detailed Knowledge of Alternative Medical
Explanations for Laboratory Drug Test Results

— Knowledge of Adulterated and Substituted Specimens

— Knowledge of Medical Causes for Invalid Test

Results

— Part 40

— DOT MRO Guidelines

— DOT Agency Regulations (i.e., FTA)

— Keep Current
3. Qualifications Training

— Urine Specimen Collections

— Chain of Custody, Reporting, Records

— Interpretation of Drug and Validity Test Results

— Role and Responsibility of MRO

— Interaction with DERs, SAPs, etc.

— Part40

— DOT Agency Rules (i.e., FTA)
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4.

— Changes in Rules, Guidance and Interpretations that
Affect MRO Function

— Examination

Continuing Education (Every 3 Years)

— 12 Professional Development Hours Relevant to MRO
Function

— Update Materials and Information

— Knowledge Assessment Tool

Substance Abuse Professional (SAP)
(8655.281)

4.

Credentials: A Licensed Physician (Medical Doctor or
Doctor of Osteopathy), or a Licensed or Certified
Psychologist, Social Worker, Employee Assistance
Professional, or Drug and Alcohol Counselor (Certified
by the NAADAC or by the ICRC
Basic Knowledge
— Knowledge of, and Clinical Experience in the
Diagnosis and Treatment of Drug and Alcohol Related
Disorders
— SAP Functions as they Relate to Employer Interests in
Public Safety
— Part40
— DOT Agency Regulations Applicable to the
Employers They Serve (i.e., FTA, Part 655)
— DOT “Substance Abuse Professional Guidelines”
— Keep Current
Qualifications Training
— Background, Rationale, and Coverage of DOT’s
Program
— Part40
— DOT Agency Regulations (i.e., Part 655)
— DOT Drug Testing
— DOT Alcohol Testing Requirements
— SAP Qualifications and Prohibitions
— Role of the SAP in Return-to-Duty Process
— SAP Consultation and Communication Requirements
— Reporting and Record Keeping
—  SAP Issues
— Examination
Continuing Education (Every 3 Years)
— 12 Professional Development Hours Relevant to SAP
Duties
— Update Information
— Knowledge Assessment Tool

Figure 5-4. Education and Training Requirements for Medical Professionals and

Technicians
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Sample Documentation
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Exhibit 5-1
Summary of Education and Training Requirements

What Must They
Program | Who Must Be Educated or Trained Receive Content
All Safety-Sensitive Employees and Written Notice of | 1. Employer Policy & Procedures
Drugs Employee Organizations Availability
and All Safety-Sensitive Employees Display and 1. Informational Material
Alcohol Distribution of 2. Community Service Hot Line
Information Telephone Number
Drugs | All Safety-Sensitive Employees 60 Minutes of 1. Effects of Drug Use on:
Only Training Personal Health, Safety, and
Work Environment
2. Manifestations and Behavioral
Cues Indicating Drug Use
Supervisors and Other Company 60 Minutes of Indicators of Probable Drug Use:
Officials Designated to Make Training on Drugs | Physical
Reasonable Suspicion 1. Marijuana Behavioral
Determinations 2. Cocaine Performance
3. Amphetamines | Speech
4. Opiates Other
5. Phencyclidine
Alcohol | Supervisors and Other Company 60 Minutes of Indicators of Probable Alcohol
Only Officials Designated to Make Training on Misuse:
Reasonable Suspicion Alcohol Physical
Determinations Behavioral
Performance
Speech
Other
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Exhibit 5-2
Typical Agenda For Safety-Sensitive Employee
Substance Abuse Awareness Training

l. Impact of Drug Abuse on Society and Industry

A
B.

National, Regional, and Local Statistics on Prohibited Drug Use
How Drug Use Affects the Transit Industry

Il.  How Have the Federal Government and the Transit Industry Responded?

A
B.

C.

D.

Drug-Free Workplace Act

Prevention of Alcohol Misuse and Prohibited Drug Use in Transit Operations (49
CFR Part 655)

Procedures for Transportation Workplace Drug and Alcohol Testing Programs (49
CFR Part 40)

(Transit System) Policy on Prohibited Drugs and Alcohol

I1l. Safety, Personal Health, and Work Environment Effects of Prohibited Drugs

IV. Manifestations and Behavioral Cues That May Indicate Prohibited Drug Use

mTmoow>

Marijuana
Cocaine

Opiates
Amphetamines
Phencyclidine
Alcohol (Optional)

V. Procedures and Protections of the (Transit System) Drug and Alcohol Testing Program

VI. Questions and Answers
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VI.

VII.

Exhibit 5-3
Typical Agenda for Supervisory Training for Compliance with FTA
Drug and Alcohol Regulation

Impact of Prohibited Drug Use and Alcohol Misuse on Safety, Personal Health, and Work
Environment

A. National and Local Statistics on Drug and Alcohol Abuse
B. How Drug and Alcohol Use Affects the Transit System

How Have the Federal Government and the Transit System Responded?

A. Drug-Free Workplace Act

B. Prevention of Alcohol Misuse and Prohibited Drug Use in Transit Operations (49 CFR
Part 655)

C. Procedures for Transportation Workplace Drug and Alcohol Testing Programs (49 CFR
Part 40)

D. (Transit System) Policy on Drugs and Alcohol

Responsibility of Supervisors (Optional)

To Supervise

To Deal with Problems in the Workplace

To Document Unacceptable, Deteriorating, and Unsafe Performance
To Evaluate Employee Fitness for Duty

To Make Reasonable Suspicion Determinations When Warranted

moow»

Indicators of Probable Alcohol Misuse or Prohibited Drug Misuse (Physical, Behavioral,
Speech, Body Odor, and Performance Indicators)

Alcohol
Marijuana
Cocaine
Amphetamines
Opiates
Phencyclidine

Tmmoo >

Supervisory Job Duties in Relation to Reasonable Suspicion

Observe Employees

Determine Fitness for Duty

Remove Employee from Safety-Sensitive Position
Document Observations

Ensure Confidentiality/Privacy of the Employee

Review Findings

Make Reasonable Suspicion Decision

Escort to Collection Site (not required by FTA Regulations)
Escort Home (not required by FTA Regulations)

—TIETMMOUOm>

Conflict Management (Optional)
Resources Available to the Employee (Optional)
A. Employer Drug and Alcohol Program Manager
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Medical Review Officer

Substance Abuse Professional

Employee Assistance Program, if available
Community Resources

Other

mmoow

VIII. Questions and Answers
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Exhibit 5-4
REASONABLE SUSPICION TRAINING
POINTS OF EMPHASIS

Remember that the Primary Issue is Safety. Employees who are believed to be under the
influence of a prohibited substance are an immediate hazard to themselves and others.
Management’s inability to substantiate the objective facts associated with the reasonable
suspicion determination or concern for a grievance or other employee action should be secondary
to assuring safety.

Inquire and Observe. Ask the employee to explain the suspected behavior and to describe
the events that took place from his or her perspective. A persuasive explanation should not deter
or prevent you from requiring a test if you have a reasonable belief that prohibited drug use or
alcohol misuse is a factor.

Denial should be an expected reaction. If an employee knows he/she will test positive,
he/she may give several explanations and protests in an attempt to avoid testing. As a result, a
reasonable suspicion decision must be based on objective observations. Remember, a request for
a urine specimen or a breath test is not an accusation; it is merely a request for additional
objective data.

To the employee, a request for a specimen may feel like an accusation; so it is important to
stress that this is merely a request for additional data. Explain also that the incident and the test
results will be handled with strict confidentiality. Sometimes, it may be necessary to calm the
situation by telling the employee, “I’m glad to hear your explanation, and in light of the
circumstances, | want to verify what you have just told me.”

Isolate and Inform the Employee. Remove the employee from the vehicle or public
locations. Explain that you believe he/she may not be fit for duty and you are requesting him or
her to accompany you to the collection site. Inform the employee of the consequences of refusal
and that he or she is being relieved from duty.

It is important to respect the dignity and confidentiality of the employee during the interview.

Review Findings. During the conversation, observe physical and mental symptoms. Be sure
to document any characteristics that either support or contradict the initial information. The FTA
regulation only requires that one supervisor make the reasonable suspicion referral. If possible, a
second supervisor should be consulted. The confirmation by a second supervisor creates greater
objectivity, provides additional observation, and generally strengthens the reliability of the
reasonable suspicion determination.

Make the Reasonable Suspicion Decision. Anonymous tips must be taken seriously, but
should not be the sole reason to initiate a request for a reasonable suspicion test. Hearsay is not
an acceptable basis for a reasonable suspicion referral. If witnesses saw a specific event or
behavior, the supervisor should ask them to describe what they saw. Questions a supervisor
might ask an employee are: How far away were they? How long did they observe the person?
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What, if anything, caused them to believe it was substance-abuse-related behavior? On what
basis did they reach their conclusions?

The supervisor should observe the employee. What can the supervisor observe and
objectively document as it relates to physical signs and symptoms, emotional state, physical
evidence, and related facts? The reasonable suspicion determination must be made based on the
trained supervisor’s observations.

Transport the Employee. Although the FTA regulations do not specify that the employee
must be transported, it is unwise to allow an employee suspected of being under the influence of
alcohol or drugs to proceed alone to the collection site or to drive home. He or she could be a
danger to self or others. In addition, the employer’s exposure to liability is great if damage or
injury occurs. Accompanying the employee to the collection site also assures that there is no
opportunity en route for the employee to ingest or acquire anything that could affect the test
result.

The direct or immediate supervisor of the employee must not serve as the collection site
person for drug or alcohol tests (8655.53).

Document Events. Record the behavioral signs and symptoms that support the
determination to conduct a reasonable suspicion test, and maintain those records for a minimum
of 2 years. The signs and symptoms to look for are more fully described in Appendix F.
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Chapter 6. TYPES OF TESTING

Six types of testing are required by
Subpart E (49 CFR Part 655) of the FTA
drug and alcohol rule. The six categories
include:

Pre-employment (drug test only)
Reasonable suspicion
Post-accident

Random

Return-to-duty

Follow-up

In addition to these six types of testing,
transit systems with over 2,000 covered
safety-sensitive employees are also required
to perform blind sample testing as a quality
assurance measure for the testing laboratory
(840.103).

Section 1. PRE-EMPLOYMENT
TESTING

The purpose of pre-employment testing
is to identify applicants who have exhibited
high risk behavior (i.e., consumed a
prohibited drug) in the recent past. This

== ——
-.Z-% "I ///// = /
ey

behavior can impact the workplace and
presents an unacceptable safety risk to the
employee, coworkers, passengers, and the
general public. Pre-employment testing
identifies those employees who could bring
a substance abuse problem into your transit
agency.

Pre-employment Drug Testing

The FTA regulation (§655.41) requires
that all applicants for employment in safety-
sensitive positions or individuals being
transferred into safety-sensitive positions
from non-safety-sensitive positions must be
given a pre-employment drug test.
Applicants may not be assigned safety-
sensitive functions unless the individual has
a verified negative test result.

When an existing covered employee has
not performed a safety-sensitive function for
90 consecutive calendar days and the
employee has not been in the employer’s
random testing pool during that time, the
employee is required to take a pre-
employment drug test and obtain a negative
test result prior to the reassignment of
safety-sensitive duties. The reason for the
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90-day absence is not a consideration. Thus,
employees that are off duty for sickness,
vacation, jury duty, leaves of absence,
worker’s compensation, Family Medical
Leave, or any other purpose that extends 90
days or more will be subject to the pre-
employment test if the employee has been
removed from the testing pool. Employers
should remove covered employees from the
random testing pool for any testing period
(i.e., quarter, month, week) for which the
employer knows the employee will not
perform any safety-sensitive duties.

For example:

If an employee is on extended worker’s
compensation leave for an anticipated
period of 6 months, the employee may be
removed from the employer’s random
pool for the duration of the six months
(i.e., six monthly testing periods) to avoid
dilution of the pool. Since the 6-month
period is longer than 90 days, the
employee would be required to take a
pre-employment drug test prior to
reassignment of safety-sensitive duties at
the end of the 6-month period.

On the other hand, if an individual has
called in sick and the duration of the
illness is unknown, but it is likely that the
individual will return to work within the
quarterly testing period, the individual
should not be removed from the testing
pool. If the illness extends past 90 days,
the employee would not receive a pre-
employment test because they remained
in the employer’s testing pool.

Similarly, any applicant who undergoes
a pre-employment test, but is not actually
assigned safety-sensitive duties within 90
days from the date of the test, will have to
be retested with negative test results prior to
the applicant’s first performance of safety-
sensitive duties.

Prior to conducting a pre-employment
test, the employer must inform the applicant
or employee in writing of the testing
requirement (8655.17). If a pre-employment
drug test is cancelled, the employer shall
require the employee or applicant to submit
to and pass another test. Figure 6-2
illustrates the drug testing program for a pre-
employment test.

Pre-employment Alcohol Testing

Pre-employment alcohol testing is not
required, but an employer may choose under
FTA authority to conduct pre-employment
alcohol testing following the procedures set
forth in Part 655.42 and Part 40 (Subparts J
through N). If the employer chooses to
conduct pre-employment alcohol testing, the
applicant must have a negative alcohol test
(<0.02 BAC) before the individual is
assigned safety-sensitive duties. The
employer can conduct a pre-employment
alcohol test only after making a contingent
offer of employment (or transfer) requiring a
negative alcohol test result. The decision to
conduct pre-employment alcohol tests must
be consistent and reflect equal treatment for
all covered employees.
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Previous DOT Employer Record Check

Section 40.25 of the revised DOT drug
and alcohol testing rule states that all DOT
covered employers must make a good faith
effort to obtain drug and alcohol testing
records for the previous two years for all
applicants seeking safety-sensitive positions.
All DOT covered employers include those
employers who fall under the regulatory
authority of FTA, Federal Motor Carrier
Safety Administration (FMCSA), Federal
Aviation Administration (FAA), Federal
Railroad Administration (FRA), U. S. Coast
Guard (USCG), and pipeline safety (RSPA).

Employers that fall under the FTA
authority must adhere to the following
requirements:

e Require each applicant or
employee transfers for safety-
sensitive positions to complete a
written consent that allows their
previous employers to release
drug and alcohol testing
information to you. A sample
form is provided in the Sample
Documentation section of this
chapter. If the
applicant/transferee refuses to
provide this written consent, you
must not permit him/her to
perform safety-sensitive
functions.

e Submit the applicant/transferee’s
written consent along with a
request for information to each of
the DOT-regulated employers
who have employed the
applicant/transferee for any
period during the 2 years before
the date of the individual’s
application or transfer. The
following information must be
obtained:

1. Alcohol test results of
0.04 alcohol
concentration or greater;

2. Verified positive drug
tests;

3. Refusals to test;

4. Other violations of
FTA/DOT rules; and

5. As appropriate,
documentation of the
successful completion of
DOT return-to-duty
requirements including
follow-up tests. If the
previous employer does
not have this information,
this documentation must
be obtained from the
employee.

If possible, obtain and review
this information before the
employee performs safety-
sensitive functions. If this is not
possible, you must make and
document a good faith effort to
obtain the information. If you
have not made a good faith
effort, you must not allow the
employee to perform safety-
sensitive functions after 30 days
from the date on which the
employee first performed safety-
sensitive job duties.

You must also ask all
applicants/transferees whether
he/she has tested positive, or
refused to test within the past 2
years on any DOT pre-
employment drug or alcohol test
administered by a DOT-covered
employer for which they did not
get the job.
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e If information obtained from a
previous employer includes any
drug or alcohol test information
that indicates a non-negative test
result or violation of the
DOT/FTA regulations, you must
not allow the employee to
perform safety-sensitive duties
unless you have obtained
documentation that the employee
has complied with the return-to-
duty requirements including SAP
assessment, successful treatment,
negative return-to-duty test, and
follow-up tests.

e All information received and
documentation of good faith
efforts must be kept as a
confidential record and
maintained for a minimum of 3
years.

Likewise, if you are requested to provide
information regarding a previous employee
and the employee has provided written
consent, you are required to provide the
requested information. The information
must be released in a confidential manner

and you must maintain a written record of
the information released.

Hiring Following a DOT Rule Violation

The FTA regulations prohibit you from
assigning an individual to a safety-sensitive
position who has previously violated any
DOT drug and alcohol regulations, unless
that person has successfully completed the
DOT return-to-duty process and has a
negative pre-employment test. You may
become aware of a violation by an applicant
or existing employee through a self-
confession, previous employer record check,
previous pre-employment test, or other
means. The return-to-duty process includes
the referral to a SAP for evaluation and
completion of the recommended treatment
program. Before assigning the individual to
safety-sensitive duties, you must accept
responsibility for the completion of the
recommended follow-up testing plan, if
applicable. Also, you may require the
applicant to adhere to any aftercare
treatment recommendations.

SAP Referrals for Pre-employment Non-
Negative Test Results

The DOT regulations require that all
covered employees as well as applicants
who violate a DOT drug and alcohol
regulation (i.e., positive test result or
refusal) must be provided a list of Substance
Abuse Professionals that are readily
available to the employee/applicant. See
Chapter 9 of these Guidelines for more
information regarding the roles and
responsibilities of the SAP.

Pre-employment Tests With Insufficient
Volume

If an applicant is unable to provide a
sufficient amount of urine to permit a drug
test (i.e., 45 mL) the collector must follow
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the “insufficient volume” procedures
defined in 840.193, and later described in
Chapter 7. If, when following these
procedures, the applicant is still unable to
provide a sufficient specimen, the employer
must direct the applicant to obtain an
evaluation from a licensed physician within
5 days. The physician must be acceptable to
the MRO and have expertise in the relevant
medical field. The physician must ascertain
if there is a medical condition that with a
high degree of probability, precluded the
applicant from providing a sufficient amount
of urine. Additionally, the physician must
determine if the applicant’s medical
condition is the result of a serious,
permanent, or long-term disability. If so, the
MRO or evaluating physician must
determine if there is clinical evidence of
illicit drug use. The MRO/physician may
conduct an alternative test (e.g., blood test)
as part of the medical evaluation. If there is
no evidence of illegal drug use, the MRO
must report the test result as negative,
thereby allowing the applicant to be
assigned safety-sensitive duties. The
employer must make the applicant a
conditional offer of employment before the
medical evaluation, consistent with
provisions of the Americans with
Disabilities Act.

Pre-employment Test Refusals

An applicant is considered to have
refused a test only if the donor has
committed to the process and the collection
has commenced (i.e., the applicant accepts
the collection cup), and then fails to
cooperate with or complete the collection
process as defined in §40.191 and further
described in Chapter 7. If the applicant does
not appear at all for the pre-employment
test, leaves the collection site, or fails to
cooperate before the test commences, he/she

has not refused a test because the test has
not yet commenced.

Section 2. REASONABLE
SUSPICION TESTING

The FTA regulations (8655.43) require a
safety-sensitive employee to submit to a test
when the employer has reasonable suspicion
that the employee has used a prohibited drug
or has misused alcohol. The request to
undergo a reasonable suspicion test must be
based on specific, contemporaneous,
articulable observations concerning the
appearance, behavior, speech, or body odor
of the safety-sensitive employee.

Reasonable suspicion testing provides
management with a tool to identify affected
employees who may pose a danger to
themselves and others in their performance
of safety-sensitive functions. Employees
may be at work in a condition that raises
concern regarding their safety or
productivity. A supervisor or other
company official must determine if
reasonable suspicion exists to conclude that
substance abuse or alcohol misuse may be
causing the behavior.
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Any supervisors or other company
official who may be called upon to make
this determination, must be trained in the
facts, circumstances, physical evidence,
physical signs and symptoms, or patterns of
performance and/or behavior that are
associated with use. Supervisors must also
know the proper procedures for confronting
and referring the employee for testing. If
supervisors or other company officials are
not trained, or are not fair and objective in
requesting reasonable suspicion tests,
employee complaints of harassment may
result. Be careful not to expect that training
alone will make your supervisors experts in
detecting substance abuse. Even with
training, the overt signs and symptoms of
substance abuse can often be masked and
may be subtle enough to avoid direct
detection. Training is described in more
detail in Chapter 5, “Training.”

If one supervisor or other company
official, trained to identify the signs and
symptoms of drug and alcohol use,
reasonably concludes that objective facts
may indicate drug use or alcohol misuse,
this is sufficient justification for testing. A
final practical check is whether the

supervisor would have been less responsible
in not taking action than in asking the
employee to submit to testing. Remember,
safety is the first priority.

The supervisor’s decision should pass
the “reasonable prudent individual” test,
which simply means a similarly trained and
experienced supervisor, being reasonable
and prudent and having observed and noted
the same facts, signs, and circumstances
could have reached the same conclusion.
Hunches and “gut feelings” are not valid in
making a reasonable suspicion
determination. A reasonable suspicion
referral must be based on a trained
supervisor’s specific, contemporaneous,
articulable observations concerning the
appearance, behavior, speech, or body odor
of the covered employee.

Reasonable suspicion referrals may be
triggered by incidents and complaints by
other employees or passengers during the
workday. In this situation, the supervisor
must investigate the claims and make the
reasonable suspicion decision based on
his/her own observations, not hearsay. It is
imperative that reasonable suspicion
decisions be made quickly and correctly
based on the objective facts that are present
at the time of the observation.

Only one trained supervisor or company
official is required to make a reasonable
suspicion determination. However, the
preamble to the regulation clarifies that
employers are permitted to require two or
more supervisors to make referrals as long
as each is trained and each makes the direct
observation leading to the reasonable
suspicion determination.

A reasonable suspicion test for drugs can
be conducted anytime a covered employee is
on duty. Employers should clearly define
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for employees what is meant by on-duty
(e.g., report time, clock time, etc.).
However, a reasonable suspicion test for
alcohol can only be conducted when the
observations are made during, just
preceding, or just after the performance of
safety-sensitive functions. If a reasonable
suspicion alcohol test is not conducted
within 2 hours following the observations
that led to the determination, the employer
must document the reason for the delay. If
an alcohol test is not administered within 8
hours following the determination, the
employer must cease attempts to administer
the test and document the reasons for the
delay that resulted in the cessation of the
test.

Figures 6-3 and 6-5 at the end of this
chapter, illustrate the reasonable suspicion
testing processes for alcohol and drugs.

Section 3. POST-ACCIDENT
TESTING

The FTA regulations (§655.44) require
testing for prohibited drugs and alcohol in
the case of certain transit accidents or
incidents that meet the FTA definition.

There is a significant difference between
reasonable suspicion testing and post-
accident testing. Reasonable suspicion
requires some indication of probable linkage
between behavior or events and substance
abuse before a test can be requested. Post-
accident testing is mandatory for accidents
where there is loss of life associated with the
operation of a revenue service vehicle. Post-
accident tests are required for other nonfatal
accidents unless employee performance can
be discounted completely as a contributing
factor.

An accident (8655.4) is defined as an
occurrence associated with the operation of
a vehicle in which:

e An individual dies;

e An individual suffers a bodily injury
and immediately receives medical
treatment away from the scene of an
accident;

e The mass transit vehicle involved is
a bus, electric bus, van, or
automobile in which one or more
vehicles incurs disabling damage as
the result of the occurrence and is
transported away from the scene by a
tow truck or other vehicle; or

e The mass transit vehicle involved is
a railcar, trolley car, trolley bus (on a
fixed guideway or overhead wire), or
vessel, and is removed from
operation. This definition does not
include rubber-tire look-alike
historical trolley buses that operate
on surface roads without a fixed
guideway. These vehicles are
considered buses under the previous
definition.

Damage that precludes the departure of
any vehicle from the scene of the occurrence
in its usual manner in daylight hours after
simple repairs is known as “disabling
damage.” Disabling damage includes
damage to vehicles that could have been
operated, but would have caused further
damaged if so operated.

Disabling damage does not include
damage that could be remedied temporarily
at the scene of the occurrence without
special tools or parts, tire disablement
without other damage even if no spare tire is
available, or damage to headlights, taillights,
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turn signals, horn, or windshield wipers that
makes them inoperative.

Vehicles covered include a bus, electric
bus, van, automobile, rail car, trolley car,
trolley bus, or vessel that is used for mass
transportation or for ancillary services.
Ancillary service includes non-revenue
service commercial motor vehicles and
vehicles used by armed security personnel.
Thus, accidents involving supervisor or
general manager vehicles that are not used
to transport passengers do not meet this
definition and do not justify a post-accident
test under this regulation.

An “occurrence associated with the
operation of a vehicle” means that the
accident or incident must be directly related
to the manner in which the driver applies the
brake, accelerates, or steers the vehicle.
Operation of a vehicle does not include
operation of the lift. An accident could be
the result of a collision with another vehicle
or pedestrian, or it could be associated with
an incident that occurs on the vehicle
without any contact with another vehicle
(e.g., a passenger on the bus falls due to the
manner in which the vehicle was operated).

Fatal Accident

Whenever there is a loss of human life,
each surviving safety-sensitive employee
operating the mass transit vehicle at the time
of the accident must be tested. Safety-
sensitive employees not on the vehicle (e.g.,
maintenance personnel), whose performance
could have contributed to the accident (as
determined by the transit agency using the
best information available at the time of the
accident), must also be tested.

Post-accident drug and alcohol testing of
the operator is not required under the FTA
regulations if the covered employee is tested
under the fatal accident testing requirements
of the Federal Motor Carrier Safety
Administration rule (49 CFR Part
389.303(a)(1) or (b)(1)) by a law
enforcement officer.

Nonfatal Accident

Following nonfatal accidents, employers
shall test each safety-sensitive employee
operating the mass transit vehicle at the time
of the accident unless the employer
determines that the covered employee’s
performance can be completely discounted
as a contributing factor to the accident
(8655.44(a)(2)). A decision must be made
using the best information available at the
time of the decision. The term “completely
discounted” does not address preventability,
chargeability, or accident fault, but rather
assesses if the employee in any way
contributed to the accident.

For non-fatal accidents, the employer
shall test any other safety-sensitive
employee whose performance could have
contributed to the accident, as determined by
the employer using the best information
available at the time of the incident.
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Nonfatal accidents involving a bus,
electric bus, van, or automobile must meet
the definition of an accident for these types
of vehicles (injury or disabling damage) to
be considered an accident. For these
vehicles, “removal from operation” is not a
criteria for a post-accident test. Thus,
employers that take a road surface vehicle
(i.e., non-fixed guideway) out of service
without meeting the other criteria (i.e.,
disabling damage or bodily injury that
requires immediate medical treatment away
from the scene) may not conduct a post-
accident test under FTA authority. The
portion of the definition that addresses
“removal from operation” is the portion that
deals only with vehicles on fixed guideways
(i.e., rail car, trolley car, trolley bus) or
vessels. The definition for these vehicles
does not include disabling damage.

Other Accidents (Non-DOT)

Other accidents that do not meet these
criteria may be conducted under the
employer’s own authority, but not under the
authority of the FTA regulation. Thus,
employers that choose to test for accidents
that meet a property damage threshold,
backing accidents, etc., must do so under
their own authority using non-DOT forms.

All Accidents

Post-accident drug and alcohol tests
must be performed as soon as possible
following the accident. If an alcohol test is
not administered within 2 hours following
the accident, the employer must still attempt
to administer the test, and must also prepare
and maintain on file a record stating the
reason(s) the test was not promptly
administered. This documentation
requirement should not be misconstrued to
mean that employers have 2 hours to get an
alcohol test conducted. To the contrary, the

2-hour provision only triggers when
documentation of the delay is required. The
alcohol test must be conducted as soon as
possible following the accident. If an
alcohol test is still not administered within 8
hours following the accident, the employer
shall cease attempts to administer an alcohol
test and shall maintain records on why the
test was not performed. Likewise, if a drug
test has not been performed within 32 hours,
the employer must cease attempts to conduct
the drug test and document why the test was
not administered.

Employers must ensure that testing
services are available at all times and in all
locations where safety-sensitive functions
are performed. Unavailability of testing
sites is an unacceptable explanation for not
conducting a test. Employers should review
their operations to determine if there are
locations or time periods that cannot be
served by the primary collection site. If
gaps in testing coverage exist, the employer
must establish alternative procedures in
anticipation of accidents during these times.
If procedures are not established in advance,
the employer may be unable to administer
required tests.

The circumstances that require a post-
accident test for drugs are the same
circumstances that require a post-accident
test for alcohol. Therefore, every accident
that meets the FTA accident definition must
result in both a drug and alcohol test. The
only circumstance where a drug test would
be conducted, but not an alcohol test, is in
the rare event the employee is unavailable
(e.g., unconscious, incarcerated) for an
alcohol test during the 8-hour window, but is
available within the 32-hour window for
drugs. The chart on the following page
illustrates the post-accident decision
process.
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Post-Accident Decision Chart

ACCIDENT

y
Was the accident/incident associated with the operation of

a mass transit vehicle?

Road Surface Vehicles
Vehicles

- bus

- electric bus

-van

- automobile

- commercial motor vehicle
- armed security vehicle

Fixed Guideway

- rail car

- trolley car
- trolley bus
- vessel

P

4
g

No test required;

v

manner of operation?

- brake application
- steering
- acceleration

Was the occurrence associated with the

l

—

Was there a fatality?

Was anyone
immediately
transported to a
medical treatment
facility?

T

document
No No test required;
document
E— Test ASAP
A
Yes
1
Could any other
covered employees
have contributed to the
accident?

v .

Fivad f‘l- vidA A,

;l ‘

Was there any
disabling damage to
any vehicle?

vuipuivo

Was the vehicle or car
removed from service?

i

L

|

y

No testing required;
document

ul

Can operators’
performance be
completely discounted
as a contributing
factor?

A

Could any other
covered employee have
contributed to the
accident?

No

v

Testing required
ASAP; document
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Testing for drugs and alcohol following
an accident must be performed as soon as
possible following the accident, but should
in no way delay necessary medical attention
for injured people or prohibit a safety-
sensitive employee from leaving the scene
of an accident to obtain assistance or
necessary emergency medical care.
However, the safety-sensitive employee
must remain readily available, which means
the transit agency knows the location of the
safety-sensitive employee. Employees that
leave the scene of the accident prior to
submitting to the test without notifying the
employer of his/her location may be deemed
to have refused the test.

If a collision/incident does not meet the
FTA accident definition (8655.4) or if the
definition is met, but the employer
completely discounts the employee’s
performance as a contributing factor in a
non-fatal accident, the decision not to
administer a drug and/or alcohol test must
be documented in detail, including the
decision-making process used to reach the
decision not to test.

In the rare event that an employee is
unable to perform a post-accident test within
the required time period (i.e., 8 hours for
alcohol and 32 hours for drugs) due to
circumstances beyond the employer’s
control, the results of a blood, urine, or
breath alcohol test conducted by a federal,
state, or local official having independent
authority for the test, will be considered to
meet the requirements for a post-accident
test. The test must conform to the
applicable federal, state, or local testing
requirements and must be obtained by the
employer. Circumstances beyond the
employer’s control might include instances
where the employee is incarcerated,
unconscious, or requires medical treatment
that precludes the FTA testing.

Results from tests administered by law
enforcement personnel may not be used if
the employer could have, but did not
perform its own test. This provision does
not permit employers to ignore their
obligation to test, nor does it prohibit
duplicated post-accident testing. In such
cases, it is expected that the employer will
conduct FTA drug and alcohol tests, while
law enforcement officials conduct tests
under their own authority. In instances
where law enforcement test results are
accepted in lieu of FTA test results, the
employer must document the circumstances
which prevented the FTA drug and alcohol
tests from being conducted.

This provision imposes no requirement
on federal, state, or local officials to perform
post-accident testing for FTA covered
employers. Employers should not assume
that law enforcement personnel routinely
perform post-accident testing or that law
enforcement officials will make test results
readily available to them. Most law
enforcement agencies will require a
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subpoena or official request to release test
results to employers.

Procedures Following an Accident

The steps to follow in a post-accident
situation are summarized as follows:

1. Treatany injury first. The
accident victims’ physical health is
always a higher priority than
conducting a substance abuse test.

2. Cooperate with law enforcement
officials. Allow local law
enforcement to conduct their
investigation. For purposes of their
investigation, the police may require
a test for a legal determination of the
presence of drugs or alcohol.
Remember that you cannot use the
results of a test given for law
enforcement purposes unless the
employee is unavailable for FTA
testing during the designated time
period following the accident. You
must use due diligence to administer
post-accident tests in accordance
with FTA’s regulations.

3. Determine if the incident meets the
FTA definition of an accident.
Based on the information available at
the time of the incident, determine if
it meets the FTA criteria for an
accident. For a nonfatal accident,
determine if the operator can be
completely discounted as a
contributing factor. Determine if any
other covered employee besides the
driver could have contributed to the
accident. Determine whom to test.

4. Explain the need for testing. Tell
the employee(s) that a test is required
by FTA regulations to be conducted.
Point out to the employee that a

negative finding will objectively put
to rest any suspicion of drugs and
alcohol as a cause of the accident.

5. Conduct tests promptly. The FTA
regulations require that specimen
collection be performed as soon as
possible, but no later than 8 hours for
alcohol and 32 hours following the
accident for drugs.

6. Document the test decision
promptly. As soon as practical
following the accident, document the
reason why a test was conducted or
why one was not.

Figures 6-3 and 6-5 at the end of this
chapter, illustrate the post-accident testing
processes for alcohol and drugs.

Section 4. RANDOM TESTING

The FTA regulation (8655.45) requires
random testing of drugs and alcohol for all
safety-sensitive employees. Random testing
can identify employees who are using drugs
or misusing alcohol, but are able to use the
predictability of other testing methods to
escape detection. More importantly, it is
widely believed that random testing serves
as a strong deterrent against employees
beginning or continuing prohibited drug use
and misuse of alcohol.

Transit agencies must use a scientifically
valid random-number selection method to
select safety-sensitive employees. Valid
methods include the use of a random-
number table or a computer-based random-
number generator that is matched with
safety-sensitive employees’ identification
numbers (i.e., social security number,
payroll number, or other employer
identification number). Picking numbers
from a hat or other manual techniques are
not acceptable due to inherent or perceived
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biases in the process. To be considered
scientifically valid, each covered employee
must have an equal chance of being picked
each time selections are made.

Testing Rates

The number of random drug tests to be
conducted each year must equal at least 50
percent of the total number of safety-
sensitive employees subject to drug testing,
included in the testing pool. A slightly
higher percentage (+5%) should be tested to
provide for cancelled tests. The number of
random alcohol tests conducted each year
must equal at least 10 percent of the covered
employees included in the pool. If the
transit system joins a consortium for
random-number selection, the annual rate
may be calculated for each individual
consortium organizational member or for the
total number of safety-sensitive employees
within the consortium (see Chapter 11,
“Consortia and Third Party
Administrators”).

The FTA’s random alcohol and drug
testing rates may be adjusted based on
analysis of positive drug and alcohol
violations rates for the entire transit industry
(8655.45(d)) as reported in the annual
industry-wide Management Information
System report. If the transit industry as a
whole generates a random positive drug test
result of less than 1 percent for two
consecutive calendar years, FTA may reduce
the drug testing rate to 25 percent. FTA
may not lower the drug testing rate below 25
percent. If, subsequently, the random
positive drug test rate ever exceeds 1 percent
during any single calendar year, the drug test
rate will be increased back up to the 50
percent level. A summary of the rates is
presented in the following chart.

Even though the alcohol testing rate was
originally established at 25 percent, the
alcohol testing rate was lowered to 10
percent in 1998 based on industry-wide
violation rates below 0.5 percent for the two
consecutive preceding years. The alcohol
testing rate will be increased back to 25
percent if the violation rate is greater than
0.5 percent but less than 1 percent for any
single year. The alcohol rate can increase to
50 percent if the violation rate exceeds 1
percent in any given year. The alcohol
violation rate is calculated each year by
adding the number of positive random tests
to the number of refusals of random tests
and dividing the sum by the total number of
random tests attempted (completed plus
refused).

Industry- Alcohol Drug
wide Random | Random
Positive Testing Testing
Random Rate Rate
Test Results
Less than 10% 25%
0.5%
Greater than 25% 25%
0.5 % but
less than 1%
Greater than 50% 50%
1%

Note: To reduce the testing rate the industry-wide positive rates
must be at the designated level for 2 consecutive years, while the
rate will increase if the positive test rate raises one level during any
single year.

The minimum annual percentage rates
will be published in the Federal Register
each year for the following calendar year
and noted in the FTA Drug and Alcohol
Regulation Updates. The rates will be
applicable for the calendar year beginning
on January 1 of the calendar year following
publication of the random testing rates. The
rates are considered minimums. Employers
who choose to test at higher rates may do so

Chapter 6. Types of Testing

6-13 August 2002



as long as the testing rate is addressed in
their policy statement.

Calculation of the Number of Random
Tests

The method used to figure the actual
number of random tests needed has confused
many in the industry, often resulting in
under-testing by many and some
unnecessary over-testing by others. Transit
system employee bases often fluctuate over
the course of a year due to terminations, new
hires, or seasonal variations due to weather,
school/university sessions, or tourist
seasons. Consequently, the size of the
random testing pool also fluctuates.

Some transit systems have established
the size of their pool by estimating the
number of safety-sensitive employees
employed as of January 1 (or any other
arbitrary date) of each year. This method is
incorrect. To clarify this issue, a step-by-
step method of calculation is provided in
Figure 6-1.

Only completed tests can be used to
meet the random test rate. Thus, if any of
the individuals selected during the current
test period were not tested or the test was
cancelled, an adjustment must be made
when calculating the number of tests to be
performed during the next testing period to
ensure that the required rates are achieved
within the year. Progress toward rate
achievement should be monitored
throughout the year to avoid the need to
make one major adjustment at the end of the
year.

Also, consortia use the same method of
calculation. The employer and consortium
must have procedures in place to ensure that
the pool is up-to-date before each draw, and
to inform the random selector of cancelled

or incomplete tests that will require an
adjustment in the number of draws made for
the next testing period.

A reporting requirement in the MIS
Drug and Alcohol Data Collection forms has
also caused confusion in determining the
number of random tests needed. These
forms require each employer to report the
number of covered employees that were
employed in each safety-sensitive function.
The MIS form requires that the number of
covered employees reported be a cumulative
total of all employees performing safety-
sensitive functions over the course of the
reporting year. Given employee turnover,
cumulative totals usually exceed the number
of safety-sensitive positions since they count
all individuals that fell under the FTA
regulatory authority sometime during the
year. Many people have assumed that the
random test rate should be based on this
cumulative total. This is not the case, and
would result in too many tests for systems
with larger staff turnover. Rather, you
should use the method described in Figure
6-1, which reflects the fluctuation in staffing
levels.

Random Testing Pool Management

All safety-sensitive employees in the
random pool must have an equal chance of
being selected for testing and shall remain in
the pool, even after being tested. It is
possible for some employees to be tested
several times in one year, and other
employees not to be tested for several years.
Depending on the size of the safety-sensitive
employee pool, numbers may be selected on
a periodic basis, usually daily, weekly,
monthly, or quarterly. Selections should be
made as frequently as possible, but not less
often than quarterly (see chart on page 6-
16).
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Determine how frequently random draws are made (daily, weekly, monthly, quarterly,
etc.). This is the testing period.

For each testing period, determine the number of safety-sensitive employees that are in
the pool. Be sure to update the file prior to the random draw to ensure that all new hires
and individuals placed into active status have been added to the pool, and those who have
been discharged or put on inactive status have been removed.

Calculate the number of tests to be performed during the testing period as follows:

a. Multiply the number of safety-sensitive employees in the pool at the beginning of the
testing period by the required testing rate (50 percent for drugs and 10 percent for
alcohol).

Divide the total by the number of testing periods in the year (quarterly = 4; monthly =
12; weekly = 52; and daily = 365).

The result is the number of tests to be performed for that testing period. This method is
demonstrated in the table provided below.

Testing
Period

Safety-
Sensitive
Employees in
Period (A)

Test
Periods
Per Year

(B)

Random
Rate
Drug

(©)

Random
Rate
Alcohol

(D)

# of Drug
Tests
Required
(A*C)/B

# of
Alcohol
Tests
Required
(A*D)/B

Quarter 1

160

50%

10%

20

Quarter 2

126

50%

10%

16

Quarter 3

62

50%

10%

8

Quarter 4

168

50%

10%

21

Total Year

65

15

4. Once the number of tests per testing period has been calculated, the total should be
adjusted for cancelled tests.

Figure 6-1. Method for Calculating the Number of Random Tests
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Suggested Frequencies of
Random-number Selections

Random Frequency of
Tests Random-
Per Year number
Selections
1-11* Quarterly
12-51 Monthly
52-364 Weekly
>364 Daily

* Small systems that conduct few
tests per year may need to conduct
more tests to ensure the testing is
spread throughout the year.

Once an employee is selected, the
employer should schedule the collection
within the testing period (i.e., week, month,
quarter) and make sure the employee is not
inadvertently notified of the test until it is
time to proceed to the collection site. Tests
should be performed evenly throughout the
testing period to eliminate predictability.

If the employee is off-duty or otherwise
unavailable at the time the employer desires
to conduct the test, the test should be
postponed until the employee is on-duty, if
the test can be performed during the testing
period for which the number was selected.
The only explanation for selecting another
number and substituting a replacement for
the original individual is in the rare event the
originally selected employee will not work
(or perform safety-sensitive duties in the
case of an alcohol test) during the entire
testing period. Logistical difficulties,
operational requirements, or complicated
personnel issues that make the testing
process more difficult are not acceptable
reasons for choosing a replacement.
Likewise, convenience of the employer,
collection facility, or mobile testing unit
should not influence whom to test. Anytime

the originally selected employee is not
tested, the employer should document the
reason for not testing and address the
individual’s unavailability during the whole
testing period.

All safety-sensitive employees must be
included in the random pool. Thus, the
random pool should be purged prior to each
testing period to ensure that the random
process will not be compromised. All new
hires and transfers into a safety-sensitive
position since the last draw must be added to
the pool. Similarly, all covered employees
that have retired, quit, are on leave or been
fired, or otherwise expected to be
unavailable throughout the testing period
must be removed from the pool.

If the transit agency decides to randomly
test non-safety-sensitive employees, those
employees must be placed in a separate pool
and tested under the transit agency’s
authority, and not under the authority of the
DOT and FTA.

Once the list of employee identification
numbers has been developed, use it for
random selection. One way to do this is to
contract out the random-number selection
process. Preferably, the contractor
organization would only have the numbers
and would not be able to correlate them with
any employee name. If an outside service
agent is used for this purpose, care must be
taken to ensure that the random-number
draw is communicated to the Designated
Employer Representative in a confidential
manner.
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In many small transit systems, every
employee is considered safety-sensitive and
is included in the random pool. If, as a
result, the employer’s DAPM is in the
random pool, someone outside of the pool
must be responsible for performing the
random-number selection.

The transit system’s DAPM is also
usually the contact person to whom the
random selections are reported and who
schedules the tests for all employees.
However, when the DAPM’s number is
randomly selected, another system employee
or responsible individual (e.g., the county
personnel director) should be designated as
the contact. This person should schedule and
notify the DAPM of the need for the test,
and ensure that the test is performed
immediately upon notification. The DAPM
should be subject to the same level of
disclosure as others that are selected for
testing.

Scheduling Random Tests
The test dates must be spread reasonably

throughout the year so as not to establish a
predictable pattern (e.g., the first Tuesday of

each month) (8655.45(g)). The number of
tests conducted weekly, monthly, or
quarterly should remain relatively constant
to the extent possible reflecting seasonal
variations in the employee base.

Conducting all of your tests in one month,
for example, does not achieve the goal of
unpredictable testing. Likewise, the testing
should be performed on different days of the
week.

Most importantly, however, random
testing must be conducted at all times of the
day when safety-sensitive functions are
performed. This prevents employees from
coordinating their drug and alcohol use to
the random testing schedule. To be
effective, employees should be on-notice at
all times that they could be tested anytime
they are on duty, day or night. If employees
can predict when tests will not be performed
due to employer policy, operational
logistics, unavailability of collection sites,
etc., the random program will be
compromised.

Random drug tests can be conducted at
any time the employee is on duty. An
employee who may be called on to perform
a safety-sensitive function at any time and
who is receiving pay for such time, is on
duty for the purpose of random drug testing.
Random alcohol tests, however, can only be
conducted just before, during, or after the
employee is performing safety-sensitive
duties. When employees are scheduled to
perform a safety-sensitive function
periodically or as needed, the employee
must be subject to random testing even if the
occurrence is rare or sporadic.

The process must be unannounced as
well as unpredictable. Once the employee
has been notified that he/she has been
selected for testing, he/she should report
immediately to the collection site.
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Employees are not to be given any advance
notice.

When developing a random testing
program, you should establish a standard
procedure and practice for notifying
employees who have been selected. In
scheduling tests, be careful not to provide
any indication of when the testing will
occur.

Every effort should be made to provide
the maximum privacy possible. Employees
should be individually and discretely
notified to report to the collection site.
Assure those employees selected for testing
that this is a routine random test. They
should not feel that they have been singled
out for testing for reasonable suspicion or
for some other unstated reason. Flowcharts
detailing the random testing process may be
found at the end of this chapter.

The FTA Random Drug Testing Manual,
published in September 1991, describes the
random selection process in detail. Consult
this publication when choosing an approach
to random testing, deciding when to test, and
developing the selection and notification
procedures.

Section 5. RETURN-TO-DUTY
TESTING

Before any employee is allowed to
return-to-duty to perform a safety-sensitive
function following a verified positive drug
test result, an alcohol result of 0.04 or
greater, a refusal to submit to a test, or any
other activity that violates the regulations,
that employee must first be evaluated by a
SAP and pass a return-to-duty test (8655.46,
840.285).

This test and the SAP’s evaluation of an
individual’s return-to-duty status provides

some degree of assurance to the employer
that the individual is presently free of
alcohol and/or any prohibited drugs and is
able to return to work without undue
concern about continued substance abuse
and public safety.

Recommendation
Random Testing

One of the most sensitive types of testing is
random testing. Indeed, if your system is
challenged on a random test, you may be
required to demonstrate that you are properly
applying a valid random selection
methodology.

Small transit systems may be best served by
contracting out the random selection process.
Part of the responsibility that can be contracted
out involves maintaining the random test pool
by using unique identification numbers from
each member system to update the pool
membership. Because employees of all systems
are pooled together, the pool is large enough
that the predictability of the test is lessened.
Likewise, since no manager at any of the transit
systems is involved in the selection process (all
selections are done in a controlled access area
of the consortium management company), no
employee need fear that he or she has been
unfairly singled out for testing.

Many alcohol or drug users are
“polyusers;” that is, they use both alcohol
and drugs. Therefore, the DOT regulations
allow the employer to administer return-to-
duty tests for both drugs and alcohol, even
though the original infraction was due to
alcohol or drugs only.

Before a return-to-duty test is performed,
the employee must be evaluated by a SAP to
determine if the employee has successfully
followed all the recommendations for action
by the SAP, including participation in any
rehabilitation program. The SAP must
recommend an education or treatment
program in response to every referral.
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Before making the return-to-duty
recommendation, the SAP must obtain
documentation from the recommended
treatment program and confer with treatment
professionals regarding the employee’s
progress. The SAP must also conduct a
face-to-face clinical interview with the
employee to determine if the employee has
complied with the recommendations.

Based on input from the SAP, the return-
to-duty decision must ultimately be made by
the employer. If the SAP does not believe
the individual has successfully complied
with the recommended treatment program,
the employer must not allow the employee
to return to his/her safety-sensitive duties.
See Chapter 9 for a more detailed discussion
on the role of the SAP.

Once the SAP has determined that the
employee has successfully complied with
the treatment recommendations and the
employer has decided the individual can
return to work, a return-to-duty test must be
performed. The employee must have a
verified negative drug test result and/or an
alcohol test result of less than 0.02 to return
to a safety-sensitive function. If a drug test
result is cancelled, the employer shall

require the employee to submit to and pass
another drug test.

If an employee is unable to provide a
sufficient amount of urine to permit a return-
to-duty drug test (i.e., 45 mL), the collector
must follow the “insufficient volume”
procedures defined in §40.193 and later
described in Chapter 7. If when following
these procedures, the employee is still
unable to provide a sufficient specimen, the
employer must direct the employee to obtain
an evaluation from a licensed physician
within 5 days. The physician must be
acceptable to the MRO and have expertise in
the field. The physician must ascertain
whether there is a medical condition that
with a high degree of probability precluded
the employee from providing a sufficient
amount of urine. Additionally, the physician
must determine if the employee’s medical
condition is the result of a serious and
permanent or long-term disability. If so, the
MRO or evaluating physician must
determine if there is clinical evidence of
illicit drug use. The MRO/physician may
conduct an alternative test (e.g., blood test)
as part of the medical evaluation. If there is
no evidence of illegal drug use, the MRO
must report the test result as negative,
thereby allowing the employee to be
assigned safety-sensitive duties.

Figures 6-4 and 6-6 at the end of this
chapter, illustrate the return-to-duty testing
processes for alcohol and drugs.

Section 6. FOLLOW-UP
TESTING

Required Testing

Once allowed to return-to-duty, an
employee shall be subject to unannounced
follow-up testing for at least 12 but not more
than 60 months. The frequency and duration
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of the follow-up testing will be
recommended by the SAP as long as a
minimum of six tests are performed during
the first 12 months after the employee has
returned to duty (8655.47, 840.301). Six
tests the first year should be considered a
minimum and should be the exception, not
the rule. Every case should be decided on
its own merits based on the unique
circumstances of the individual.

The SAP may recommend follow-up
testing of employees beyond the 12-month
requirement (840.307). Follow-up testing
must not exceed 60 months from the time
the employee returns to duty, but can be
terminated anytime after the first 12 months
if the SAP determines testing is no longer
required.

To be effective, follow-up testing should
be conducted frequently. Depending upon
the SAP’s evaluation and recommendation,
testing may be conducted with varying
frequency (weekly, biweekly, or monthly) at
the outset, and may be reduced to monthly
or quarterly testing as the first complete year
of recovery is approached.

If the employee is subject to drug
follow-up tests, the SAP may also
recommend the employee take one or more
follow-up alcohol tests with a required result
less than 0.04. Conversely, the employee is
subject to alcohol follow-up tests, the SAP
may recommend that the employee take one
or more follow-up drug tests with a verified
negative result (840.307(c)).

The SAP will document his/her
recommendations in a written follow-up
testing plan that the employer is required to
follow. The plan will not provide actual test
dates, but instead will give direction on
frequency and duration of the required
testing. The employer may not impose

additional testing requirements beyond the
SAP’s follow-up testing plan. The SAP
recommendations are non-negotiable. Only
the SAP may modify his/her evaluation and
recommendations based on new or
additional information.

Follow-up tests must be unannounced
with no predictable pattern. No one can
substitute any other test (e.g., treatment
tests, random tests) for a follow-up test, and
you cannot count a cancelled test as a
completed follow-up test. Cancelled follow-
up tests must be recollected.

Follow-up testing is separate from and in
addition to the regular random testing
program. Employees who are subject to
follow-up testing must also remain in the
standard random pool and must be tested
whenever they are selected, even if this
means being tested twice in the same day,
week, or month.

Follow-up testing both motivates the
employee to remain free of any prohibited
substances and provides you with assurance
that the person has not resumed drug use or
alcohol misuse. However, depending on the
individual, the substance of abuse, and the
effectiveness of treatment, the relapse rate
might be high.

Employers and employees should also
be aware that the follow-up testing plan
follows the employee to subsequent DOT
covered employers and/or through breaks in
service.

The SAP may conclude that the
employee has successfully demonstrated
compliance even though the employee has
yet to complete the entirety of the education
or treatment program. The SAP then may
recommend that the employee continue in an
aftercare program in addition to the follow-
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up testing program. The SAP must
document the recommendations. Upon
receiving a recommendation for aftercare
from the SAP, the employer is encouraged
to create a return-to-duty contract with the
employee that requires the employee to
comply with the aftercare recommendations.
Such a contract spells out desired employee
performance goals and obligations (e.qg.,
remaining free of prohibited substances,
complying with aftercare recommendations)
and clearly states the consequences if the
employee fails to adhere to the provisions of
the contract. If a return-to-duty agreement
is created, the employee is obligated to
comply with the SAP’s recommendation for
these services [40.303(c)].

Figures 6-4 and 6-6 at the end of this
chapter, illustrate the follow-up testing
processes for alcohol and drugs.
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Specimen Collected

Specimen Analyzed by

Cancelled Test or Laboratory

Retest if Requested
By MRO

Reanalysis if

v
Requested by MRO

Results Reviewed by MRO

I
Verified Negative

Verified Positive

Not Assigned SS Duties

v v

. . Split Specimen Analysis
Analysis by Applicant Requested by Applicant
Verified Positive Verified Negative
A v
. . . Report False Positives to May be Assigned SS
—Applicant Referred to SAP Not Assigned SS Duties ODAPC Duties
Employer
Discipline for
Transferee
v v
Contingent Offer Transfering Employee not
» of Employment Permitted to Perform SS

Duties Until Successfully

Revoked
Complete Return to Duty
Process or Transferee can be
fired
MRO = Medical Review Officer - > Employer Discretion
SAP = Substance Abuse Professional Regulatory Requirements
SS = Safety Sensitive

ODAPC = Office of Drug and Alcohol
Policy Compliance

Figure 6-2. Drug Testing Program for Pre-Employment Test
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Initial Screen Test *

\ |
BAC >=0.04 0.02 <=BAC < 0.04 BAC < 0.02
Confirmation . . Employee
Test Confirmation Test Returned to
I Work
I
BAC >=0.04 0.02 <=BAC < 0.04 BAC < 0.02
v 4
Employee
Employee Removed from SS Employee
Removed from - Returned to
SS Position Position for 8 Work
Hours or Retested
A 4
Employee
Employee
Returned to
Referred to SAP Work
N
Employer
Discipline
v v
Employee Employee Not Permitted to
Discharged Return to SS Position Until
Successfully Complete Return

to Duty Process

* The term "Initial Screen Test" will be fully explained in Chapter 8

BAC= Breath Alcohol Concentration -~ > Employer Discretion

SS = Safety-Sensitive — Regulatory Requirements
SAP = Substance Abuse Professional

Figure 6-3. Alcohol Testing Process for Random, Reasonable Suspicion, Post-Accident
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BAC= Breath Alcohol Concentration
Initial Positive Test Result SS = Safety-Sensitive
SAP = Substance Abuse Professional

N
SAP Assessment | T i Employer Discretion
e — Regulatory Requirements
A
Education/Treatment |«
N
SAP Reviews Whether
Employee Successfully
Completed Recommendations
for Action
SAP Recommends .
Return to Duty to SAP Rejects
Employer
Employee Not
Return to Duty Permitted to ) Employer
Test Return to SS Discipline
Position
Employer
BAC 3= 0.02 Determines if A
BAC <0.02 Employee Returns to Employee
Duty Discharged
Employee
Returns to Duty
3 v
Follow-Up Tests Return to Duty
Conducted Contract
I I ]
BAC >=0.02 BAC <0.02 v
‘ h 4 SAP
Employee . . Recommended
L Removed from ¢— Employee Remains on Duty, FoI(I:odeptTgsts After Care
SS Position Subject to Further Follow-Up onducte Program
Tests as Defined in the SAP i T
l Follow-Up Testing Plan ! ¢ !
Emplover Violation of
mploy Return to Duty
Discipline Contract?
L l
¢ Yes No +
Employee
DI;maloyee(j Remains on
Ischarge Duty, Follow-Up
Testing
Continues

Figure 6-4. Alcohol Testing Process for Return-to-Duty, Follow-up
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> Specimen Collected

N
Specimen Analyzed by

Retest if Laboratory b
Requested
By MRO
I Reanalysis if

Requested by MRO
Results Reviewed by MRO

Verified Positive Verified Negative
Employee Employee Not
Removed from Removed from
SS Position SS Position

v

v
Split Specimen Split SpeCI_men Split Sample
: Analysis .
Analysis Not Requested by »  Reviewed by
Requested MRO
Employee ‘
\ \
Verified Positive Verified Negative
Employee |
Referred to SAP |~
Employee Returned to
SS Position, False
v Positive Reported to
ODAPC

Employer

Discipline

v v
Employee Employee Not Permitted to
Discharged Return to SS Position Until
Successfully Complete Return

to Duty Process

MRO = Medical Review Officer - > Employer Discretion
SS = Safety-Sensitive - » Regulatory Requirements
SAP = Substance Abuse Professional

ODAPC = Office of Drug and Alcohol
Policy Compliance

Figure 6-5. Drug Testing Process for Random, Reasonable Suspicion, Post-Accident
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Initial Positive Test Result

!

:} SAP Assessment ‘

!

SS

SAP
MRO
ODAPC

= Safety-Sensitive

= Substance Abuse Professional
= Medical Review Officer

= Office of Drug and Alcohol

Policy and Compliance

SAP Reviews Whether
Employee Successfully
Completed Recommendations
for Action

Return to Duty

»> Specimen
Collected

l

Sample Analyzed 4—‘

Requested by MRO

Results Reviewed
by MRO

\—\

Employer Discretion
Regulatory Requirements

Employee Not

‘ Verified Negative

Employee Returns

Permitted to Employee

Return to SS i Discharged
Position

Employer

Determines if

to Work

Verified Positive
v

i >

Employee Not Employee
Allowed to Fogcgwn;ﬂ’étzssm le—{ ReturnstoSS -
Return to SS Position
Position

R —

Return to Duty
Contract

Follow-Up Tests
Conducted

SAP
Recommended
After Care
Program

A J

Violation of

Split Specimen Split Specimen Verified Positive  Verified Negative
Analysis Not Analysis
Requested Requested by Employee
Employee Removed from
v SS Positon
Verified Negative ;zlvlite?/vaen;ph:)e/
Reportto ODAPC MRO Employee Retains SS

v erified Positive

Position Subject to

Further Follow-Up Testing Yes

—

Return to Duty
Contract?

Employee Not
Allowed to
Return to Duty

-

As Defined in the SAP
Follow-Up Testing Plan

h 4
Employer - Employee
Discipline Discharged

No

Testing

Employee
Remains on
Duty, Follow-Up

Continues

Figure 6-6. Drug Testing Process for Return-to-Duty, Follow-up
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Sample Documentation
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Suggested Format: “Release of Information Form -- 49 CFR Part 40 Drug and Alcohol Testing”

Section |. To be completed by the new employer, signed by the employee, and transmitted to the previous
employer:

Employee Printed or Typed Name:
Employee SS or ID Number:
I hereby authorize release of information from my Department of Transportation regulated drug and alcohol testing records by
my previous employer, listed in Section I-B, to the employer listed in Section I-A. This release is in accordance with DOT
Regulation 49 CFR Part 40, Section 40.25. | understand that information to be released in Section 11-A by my previous employer,
is limited to the following DOT-regulated testing items:

. Alcohol tests with a result of 0.04 or higher;

. Verified positive drug tests;

. Refusals to be tested,;

. Other violations of DOT agency drug and alcohol testing regulations;

. Information obtained from previous employers of a drug and alcohol rule violation;

. Documentation, if any, of completion of the return-to-duty process following a rule violation.

OO, WN B

Employee Signature: Date:

I-A.
New Employer Name:
Address:

Phone #: Fax #:
Designated Employer Representative:

1-B.
Previous Employer Name:
Address:

Phone #:
Designated Employer Representative (if known):

Section I1. To be completed by the previous employer and transmitted by mail or fax to the new employer:

I1-A. In the two years prior to the date of the employee’s signature (in Section 1), for DOT-regulated testing ~

1. Did the employee have alcohol tests with a result of 0.04 or higher? YES  NO_
2. Did the employee have verified positive drug tests? YES  NO__
3. Did the employee refuse to be tested? YES  NO__
4. Did the employee have other violations of DOT agency drug and

alcohol testing regulations? YES  NO__
5. Did a previous employer report a drug and alcohol rule

violation to you? YES NO__
6. If you answered “yes” to any of the above items, did the

employee complete the return-to-duty process? N/A YES NO

NOTE: If you answered “yes” to item 5, you must provide the previous employer’s report. If you answered ““yes” to item 6, you
must also transmit the appropriate return-to-duty documentation (e.g., SAP report(s), follow-up testing record).

11-B.

Name of person providing information in Section II-A;
Title:

Phone #:

Date:
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1)

2)

3)
4)
5)
6)
7)

8)

9)

10)

11)

12)
13)
14)

15)

16)

Example
Post-Accident Drug and Alcohol Test
Decision Documentation Form

Accident Report
Number:

Location of Accident:

Accident Date: Time:

Report Date: Time:

Name of Employee:

Identification Number:

Position:
Result of Accident: Fatality
(Check all that apply) Disabling Damage* to One or More Vehicles (Bus, Van,
Paratransit)
Remove from revenue service (Fixed guideway vehicles only)
Injury Requiring Immediate Transport to Medical Facility
Employee Other Vehicle
Passenger Other, Specify:
Was the employee sent for a post-accident test? Yes No
If No, Explain:
Decision to Test: FTA Authority Yes No
Company Authority Yes No
Type of Test: Drug Alcohol
Supervisor Making Determination:
Notification of Test: Date: Time:
Test Conducted: Drug: Date: Time:
Alcohol: Date: Time:
Did the alcohol test occur more than 2 hours from the time of the accident? Yes No

Explain:
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17) If no alcohol test occurred because of more than 8 hours elapsed from the time of the accident,
please explain:

18) Did the employee leave the scene of the accident without just cause? Yes No
If yes, explain:

19) If no drug test was performed because more than 32 hours had passed since the time of the
accident, explain why:

20) If the employee indicated recent use of prescription or over-the-counter medications, please
complete a confidential medical report.

21) Other comments:

22)  Supervisor Signature: Date:

Attachment:

# Order to Test

# Chain of Custody

# Test Result Summary
# Alcohol Testing Form

* Disabling damage means damage, which precludes departure of any vehicle from the scene of the
occurrence in its usual manner in daylight after simple repairs. Disabling damage includes damage to
vehicles that could have been operated but would have been further damaged if so operated, but does not
include damage which can be remedied temporarily at the scene of the occurrence without special tools or
parts, tire disablement, without damage even if no spare tire is available, or damage to headlights, taillights,
turn signals, horn, mirrors, or windshield wipers that makes them inoperative.
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Chapter 7. DRUG TESTING
PROCEDURES

Under the FTA drug testing regulation
for safety-sensitive employees, you are
required to conduct laboratory testing of
urine specimens for five types of drugs
(8655.21). Identification of either a drug or
its metabolite in the urine indicates recent
use of the drug. A metabolite is a modified
form of a drug that has been chemically
altered by the body’s metabolic system.
Depending upon the drug and the person’s
usage habits, the detection period ranges
from less than one day to a month or more.

The FTA regulation requires testing for
the following drugs (or their metabolites):

e Marijuana

e Cocaine

e Opiates (e.g., heroin, morphine,
codeine)

e Phencyclidine (PCP)

e Amphetamines (e.g., racemic
amphetamine, dextroamphetamine,
and methamphetamine).

The Department of Health and Human
Services (DHHS) establishes the minimum
threshold levels for each of the five drugs
tested under USDOT testing programs
including the FTA. Minimum levels are
established for both the initial screening test
and for the confirmatory test.

The minimum thresholds are established
at levels high enough to prevent a positive
reading for secondhand smoke or incidental
contact with one of the substances. To
obtain a positive test result, the individual
would need to actually consume a quantity
of the substance (i.e., smoke, inject, ingest)
that is consistent with illegal drug use.

A common method of marijuana
consumption is the ingestion of food
products, such as brownies, that have had
marijuana added to the ingredients. Also,
some manufacturers have begun to market
food products containing hemp seeds or
extracts. These products may have THC
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(Delta 9-tetrahydrocannabinol-9 carboxylic
acid, the active ingredient in marijuana)
levels high enough to result in a positive test
result for marijuana. Since these products
do not constitute a “legitimate medical
explanation” for the presence of THC in an
individual’s specimen, test results will be
confirmed as positive if they exceed the
minimum thresholds established with
corresponding FTA and employer
consequences. Part 40.151(f) states that the
Medical Review Officers (MRO) “must not
accept an assertion of consumption or other
use of a hemp or other non-prescription
marijuana-related product as a basis of
verifying a marijuana test negative.” This
also includes the medicinal use of marijuana
that may be permitted by some states, but is
not recognized by federal law.

If you choose to test for other drugs,
such as barbiturates, benzodiazepines (e.g.,
Valium, Librium, Xanax), nonbarbiturate
sedatives (e.g., Quaalude), and
nonamphetamine stimulants, you may do so
as long as the tests for those additional drugs
are performed separately from the FTA test.
Such testing is outside the scope of the FTA
regulation and is entirely at the discretion of
the transit system. Performing tests
separately means that you must obtain a
separate urine specimen from the employee
and process that specimen with its own non-
federal custody and control form.
Employees must be notified whether they
are being tested under the FTA required
program or the employer’s program.

Section 1. OBTAINING
PROGRAM SERVICES

In establishing an effective drug testing
program, you will need to utilize certain
specialized service agents to perform
various functions. These include the
following:

e Specimen collection

e Laboratory testing
e Medical Review Officer (MRO)
e Substance Abuse Professional (SAP)

If you do not have qualified individuals
on staff, you will need to identify qualified
service agents to provide each of these
services. You may purchase the services of
each agent individually, or you may wish to
purchase services from a consortium or third
party administrator (C/TPA) that package
two or more services together for one price.
Chapter 11 provides a detailed discussion of
the use of C/TPAs, the services they
provide, and their limitations. Each of the
above services is discussed individually in
this section.

Section 2. SPECIMEN
COLLECTION

Collection Sites. All urine specimens
must be collected at an appropriate
collection site. A collection site is defined
(840.3) as “a place selected by the employer
where employees present themselves for the
purpose of providing a urine specimen for a
drug test.” You are required to designate
one or more sites, depending on your needs.
Collection site services must be available
while safety-sensitive functions are
performed. Subsequently, many employers
have found it necessary to contract with
more than one collection site or obtain
supplemental on-call collection services to
ensure that all time periods are covered.

Typically, collection sites are located at
physician’s offices, commercial collection
sites, mobile vans, or a local hospital or
clinic; however, there is no requirement that
a collection site be located at a medical
facility. Any location that meets the
minimum requirements specified in Subpart
D of Part 40 may be used.
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Recommendation
Multiple Collection Sites

Many transit systems have found that one
collection site is not enough to meet the total
testing requirements for their agency.
Employers have often found that collection
sites have limited hours of operation and
therefore cannot conduct tests during all days
and times that safety-sensitive functions are
being performed. In response, agencies have
contracted with secondary collection sites to
supplement the primary collection site.
Sometimes, the supplemental sites are
hospitals or clinics that have extended work
hours or are willing to provide services on an
on-call basis. Other systems have contracted
with off-duty nurses or other medical
personnel to conduct after-hour collections on
transit system premises.

Some transit systems may wish to
establish collection sites on their own
premises. On-premise collection sites may
also be used during times when commercial
or third party sites are unavailable (e.g.,
nights, weekends, holidays).

Regardless of where the collection site is
located, it must meet Department of
Transportation guidelines established in
“Procedures for Transportation Workplace
Drug and Alcohol Testing Programs” (49
CFR Part 40, Subpart D). The regulation
(840.41) requires, in part, that the collection
site provide all necessary personnel,
materials, equipment, facilities, and storage
space necessary to conduct the test
consistent with the regulations. Ata
minimum, the site must provide a privacy
enclosure for urination (preferably a single-
toilet room having a full-length privacy
door), a suitable clean writing surface, and a
water source for hand washing, which if
practicable, should be outside the privacy
enclosure. If a water source is present inside
the privacy enclosure, that water source as
well as other substances that could be used
for adulteration and substitution (e.g., water

faucets, soap dispensers) must be secured,
and moist towelettes must be provided for
hand washing outside the privacy enclosure.
No one but the donor may be present in the
privacy enclosure during the collection,
except for the observer in the event of a
directly observed collection.

If a multi-stall restroom facility is used,
the site must provide substantial visual
privacy such as a partial-length door, all
water sources in the restroom must be
secured, and bluing agent must be added to
the other toilets, or they must be secured to
prevent access. Additionally, a multi-stall
facility requires that a person of the same
gender or a medical professional monitor the
collection. The monitor enters the room
with the donor, but remains outside the stall
and does not watch the employee urinate
into the collection cup (840.69). A multi-
stall collection is the only time a monitor is
permitted. A monitored collection is
significantly different from an observed
collection, which is discussed later in this
chapter.

Collection site operators must take
necessary steps to prevent unauthorized
access to the collection facility that could
compromise a collection’s integrity. Access
to the site must be restricted during
specimen collection to ensure privacy and
prevent the collector from becoming
distracted. Limited access signs must be
posted. Additionally, access to collection
materials and specimens must be restricted.

Only specimen donors, collectors, other
collection site workers, DERs, employee
and employer representatives, and DOT
agency representatives are authorized to
enter any part of the site in which urine
specimens are collected or stored. The
collection site must have a policy and
procedures in place to prevent anyone else
from entering the collection area. All
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authorized individuals are under the
supervision of the collector at all times when
in the collection area. The collector may
remove any person who obstructs, interferes
with, or causes a delay in the collection
process.

Collection Site Personnel. A collector
is a trained person who instructs and assists
employees at a collection site, receives and
makes an initial inspection of the urine
specimen provided by those employees, and
initiates and completes the Federal Drug
Testing Custody and Control Form (CCF).
Only individuals that meet the minimum
requirements for collectors defined in
Subpart C of 49 CFR Part 40 are authorized
to collect urine specimens for DOT drug
testing.

The minimum requirements that a
collector must have in order to perform their
duties include basic information,
qualification training, initial proficiency
demonstration, refresher training, and error-
correction training. These requirements are
discussed in Chapter 5, Section 6 of this
document. The DOT does not require or
provide collector certification, but instead
requires that collectors have documentation
that they have met the appropriate training
requirements.

If an individual becomes a collector after
August 1, 2001, he/she must meet the
training and proficiency demonstration
requirements prior to performing any DOT
collections. Individuals who served as
collectors prior to August 1, 2001, but have
not met the minimum training requirement
have until January 31, 2003 to be trained.
All collectors must have refresher training
within 5 years from the date they completed
their initial qualifications training and every
5 years thereafter.

Recommendation
Mobile Collectors Have Limitations

Many transit systems and state consortia
use mobile collectors to collect urine and
breath specimens for the FTA drug and
alcohol testing program. Mobile collectors
are often associated with or under contract to
third party administrators who provide all the
testing services as part of a turnkey package.
The mobile collectors are often considered an
economical method for obtaining collection
services in areas, times, or situations that
have limited collection site alternatives. In
most cases, mobile collectors notify the transit
system when they will be on-site for random
test collections. Many transit systems and
statewide consortia find this arrangement
convenient as the mobile collector takes over
many of the administrative responsibilities
associated with the program.

In most cases, mobile collectors provide a
collection services that are compliant with the
FTA drug and alcohol testing regulations.
However, FTA-regulated employers must
carefully monitor the policies and practices of
mobile collectors. A primary concern is the
predictability and pattern of testing that is
often characteristic of mobile collectors. To
economically provide testing services, mobile
collectors typically attempt to schedule
collections in the most cost-efficient manner
possible. Subsequently, collectors often ride a
circuit from transit system to transit system,
and so patterns develop. Additionally, mobile
collectors that are not close to the transit
system cannot respond in a timely manner for
post-accident or reasonable suspicion tests.
Since an incident triggers the need for a test,
and the transit system must respond
immediately, prior arrangements for a
collector within close proximity is necessary.

The immediate or direct supervisor of an
employee may not serve as a collector for
that employee (8655.53). Additionally, the
employee may not be the collector of his or
her own urine specimen. The Urine
Specimen Collection Guidelines also
recommends that a collector should not be
related to the employee (e.g., spouse, ex-
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spouse, relative) or a close personal friend.
The guidelines go on to suggest that to avoid
any potential appearance of collusion or
impropriety, a safety-sensitive employee
subject to the DOT drug testing rules should
not be a collector, an observer, or a monitor
for co-workers who are in the same testing
pool or who work together with that
employee on a daily basis.

Each collector must maintain
documentation of their initial qualifications
training, proficiency demonstration,
refresher training, and error-correction
training and provide this documentation
upon request to DOT agency representatives
(i.e., auditors, triennial reviewers), and to
employers and/or C/TPAs using their
services.

The collection site personnel are
responsible for maintaining the integrity of
the specimen collection and transfer process,
ensuring the security of the specimen, and
ensuring the dignity and privacy of the
donor. Collectors should conduct their
duties with professionalism and avoid any
remarks that may be construed as accusatory
or otherwise offensive or inappropriate.

To deter donors from tampering with
their specimens, the specimen collector must
perform the following tasks prior to each
and every collection:

1. Secure water sources by turning
off water or taping handles to
prevent opening faucets.

2. Put bluing agent in the toilet
bowl and swish to ensure
dispersion throughout the bowl.

3. Remove all soap, disinfectants,
cleaning agents, or other possible
adulterants.

4. Inspect the site to ensure that no
foreign or unauthorized
substances are present.

5. Secure toilet tank top or put
bluing agent in the tank water.

6. Ensure that undetected access is
not possible.

7. Secure areas and items that can
be used to conceal contaminants
(i.e., vanities, trashcans, paper
towel holders).

8. Recheck each collection facility
following each collection.

Collectors may only conduct one test at
a time (unless the donor is in an extended
wait time associated with the insufficient
volume procedure described later in this
chapter). The collector must, to the greatest
extent possible, keep the donor’s specimen
within full view of the donor and the
collector until the specimen is sealed. Only
the collector and the donor are allowed to
handle the specimen before it is sealed. The
collector must remain at the collection site
and be in personal control of the specimen
throughout the collection process.

As the employer, you are ultimately
responsible for the collection process and as
such you should monitor collection sites
closely and require documentation that
collectors have met the minimum
requirements. Contracting for this service
removes your staff from direct involvement
in the collection and testing process and
turns these functions over to impartial,
outside technical persons who have no direct
relationship with your employees.
Contracting for collection services, however,
does not relieve you from responsibility for
ensuring that the complete collection
process meets all applicable regulatory
requirements established by FTA and DOT
(840.15(c)).
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Supplies. The following supplies and
documents will be needed at each collection
site you use. The laboratory with which you
contract usually provides these supplies.
The collection kit has been standardized and
the specifications are defined in Appendix A
of Part 40.

Single-Use Collection Cups — The
cups must be plastic and large
enough to easily catch and hold at
least 55 mL of urine. The cups must
have graduated volume markings
clearly noting levels of 45 mL and
above. The cups must have a
temperature strip attached that can
provide temperature readings
between 90°F and 100°F. The cups
must be individually wrapped or
have a peelable, sealed lid (much
like an orange juice container) or
other visible tamper-evident system.

Plastic Specimen Bottles — The
plastic specimen bottles must be
large enough to hold at least 35 mL
of urine and must have a screw-on or
snap-on cap that prevents seepage
during shipment. The bottles must
have clear markings indicating the
30 mL level for the primary
specimen, and the 15 mL level for
the split specimen. The bottles must
be designed so that the required
tamper-evident tape bottle seals fit

with no damage to the seal when
applied or initialed. The bottles must
be wrapped in a sealed plastic bag,
shrink wrapped, have a sealed lid, or
be packaged by some other easily
visible tamper-evident system. The
plastic material must be leak
resistant.

Leak-Resistant Plastic Bag — The
plastic bag must have two sealable
compartments or pouches that are
leak resistant. One pouch must be
large enough to hold two specimen
bottles and the other large enough to
hold the CCF paper work. Once
closed, the bag must be tamper-
evident.

Absorbent Material — Each kit must
contain enough absorbent material to
absorb the contents of both specimen
bottles, and the material must be
provided in the plastic bag pouch
that holds the specimen bottles.

Shipping Container — The shipping
container must be designed to
adequately protect the specimen
bottles from damage during

shipping.

Federal Drug Testing Custody and
Control Form (CCF)- This form
must be used to document every
urine collection required under the
DOT testing program. The five-part
form must include the names,
addresses, telephone numbers, and
fax numbers of the employer and the
MRO. The CCF documents the
chain of custody and is legal
evidence that the reported test results
apply to the donor. The Federal
CCFs cannot be used for non-DOT
urine collections. Furthermore, non-
federal CCFs cannot be used for
DOT urine collections. The CCF
form was revised on June 23, 2000.
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The DOT requires the new version of
the CCF to be used for all DOT
covered tests collected after July 31,
2001. Use of a non-federal form or
an old version of the form for a DOT
collection by mistake is not a fatal
flaw that will result in a cancelled
test if the prescribed corrective
actions (840.205(b)) are taken.

e Tamperproof Sealing System — Pre-
printed seals/labels are provided as
part of the CCF. Once applied to the
specimen bottles, the seal ensures
that the specimen bottle has not been
opened or tampered with. The label
also identifies the bottle with a
unique identifying number identical
to that appearing on the CCF.

e Writing Instruments — An indelible
pen or other instrument suitable for
making permanent markings on
labels and seals and for legibly
completing the urine custody and
control form should be provided.

Recommendation
Written Instructions/Checklist

Written instructions should be provided for
collection site personnel. The instructions
should describe in detail the procedures for
collecting and transporting specimens, and
completing the custody and control form.
These instructions should be available at all
times for reference and may be provided in a
checklist format to allow the technician to
indicate when each step in the collection
process has been accomplished.

Written instructions setting forth the
employee responsibilities for the drug test
are provided on the back of the CCF.
Examples of employee and collection site
personnel written instructions are provided
in the Sample Documentation section of this
chapter.

Collection Process. Specimen
collection is the most critical aspect of the
drug testing program. There is a greater
opportunity for human error or
compromising an employee’s privacy and
dignity in the collection process than
anywhere else in the drug testing process.
However, the strict maintenance of the
specimen chain of custody and personnel
training can minimize the problems and
number of test cancellations resulting from
flawed specimen collections. Employee
confidence in, and acceptance of, the testing
process is enhanced when the collection is
conducted with efficiency and
professionalism. You should, therefore,
ensure that the collection site personnel
rigorously follow DOT guidelines for
specimen collection.

An overview of the key steps and criteria
for the collection process follows. Trained
collectors who perform DOT collections
must precisely follow these steps. For
specific requirements, refer to 840.61,
840.63, §40.65, §40.71 and 840.73.

1. The arrival time of the employee
should be noted and compared to the
employer-designated arrival time to
determine if the employee arrived
within the specified time allowed. If
the employee arrived late, the
collector must immediately notify
the DER. The time noted should be
the time the employee arrives at the
collection site, not the time the
collection begins as there may be
delays at the collection site that are
out of the control of the employee.

2. Following the employee’s arrival at
the collection site, the collector must
begin the collection process without
undue delay. If there is a waiting
line for services, employees awaiting
a test should be moved to the front of
the line, only to be displaced by
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individuals with emergency or life-
threatening conditions. Testing
should not be delayed because the
employee indicates that they don’t
believe they can provide a specimen.
If this is the case, the collector
should follow the “insufficient
volume” procedures. Likewise the
test should not be delayed to await
union representation.

In the event both drug and alcohol
tests are required, the alcohol test
should be conducted first, if possible.

The collector must inspect the
collection room before and after each
specimen collection. Any
unauthorized persons and materials
that could be used to adulterate the
specimen must be removed. Access
to the room must be restricted while
the collection is taking place. The
collector must make sure all
collection supplies are available, the
area is properly secured, water
sources are secured, and bluing agent
is placed in all toilets as described
previously.

The collector must verify the identity
of the employee through the use of
an official photo identification card
issued by the employer or a federal,
state or local government (e.g.,
driver’s license). Faxes or
photocopies of identification are not
acceptable. If photo identification is
not available, verification by a transit
agency representative is acceptable,
but cannot be made by a coworker or
other employee being tested. If the
identity of the employee cannot be
verified, the collector must contact
the DER immediately to verify the
employee’s identity.

The collector must explain the basic
collection procedures to the
employee and show the employee

the written instructions provided on
the back of the Federal Drug Testing
Custody and Control form.

Only Federal Drug Testing Custody
and Control forms can be used. If
non-Federal forms are used for a
federal DOT test, the test will be
cancelled unless corrective
procedures are followed. The
preprinted specimen ID number must
be checked to be sure it matches the
specimen ID number on the
preprinted specimen bottle seals.

The collector should make sure that
the laboratory’s, employer’s, and
MRQO’s name and address are
correctly printed on the form. Some
collection sites do testing for a
number of clients, and problems with
billing and reporting can occur if the
wrong forms are used.

The collector must complete Step 1
of the form by entering the
employee’s identification number,
reason for the test, drug test to be
performed, and the collection site
information. Refusal to provide a
social security number is not a test
refusal, but the collector must make
note of such in the remarks section
of the form.

The collector must direct the
employee to remove outer clothing
(coveralls, sweaters, jackets, vests,
hats, etc.) and to leave these
garments along with other personal
belongings (purses, briefcases,
backpacks) outside the privacy
enclosure. If requested, the
employee should be provided a
receipt for items left. Employees are
allowed to keep their wallets.
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9.

10.

11.

The collector must direct the
employee to empty his or her
pockets and display the items. If
the collector sees nothing that
could be used to adulterate the
specimen, the employee will be
allowed to place the items back
into their pockets and proceed
with the collection. If any items
are identified that could be used
to tamper with a specimen, the
collector will secure the item
until the test is complete. If the
collector determines that the
items were apparently brought to
the collection site to adulterate
the specimen, the collector will
perform an observed collection.

The collector will have the
employee rinse his or her hands
with water and dry them.

Either the employee or the
collector will select and unwrap
the collection cup in front of the
employee. The collector will
direct the employee to the
privacy enclosure taking only the

12.

13.

collection cup. The collector will
instruct the employee to provide
at least 45 mL (about 1% ounces)
of urine and not to flush the
toilet. The collector should
explain that the temperature of
the specimen must be taken as
soon as possible following the
void and the specimen should be
returned to the collector as soon
as the specimen has been
obtained. The collector may
establish a reasonable amount of
time for the employee to be in
the privacy enclosure as long as
the employee is told in advance
of the time limit.

After the employee gives the
specimen to the collector, the
collector will check the
temperature of the specimen,
check the specimen volume, and
inspect the specimen for
adulteration or substitution. Both
the collector and the employee
should maintain visual contact
with the specimen to the greatest
extent possible until the
labels/seals are placed over the
specimen bottle caps. If
practical, the collector may
permit the employee to wash his
or her hands right after the
employee gives the collection
container to the collector as long
as the employee and the collector
can still maintain visual control
of the specimen. If not, a moist
towelette may be provided.

The temperature of the specimen
must be taken within 4 minutes
of receiving the specimen. The
temperature must be between
90.0° and 100.0°F. If the
specimen is outside the
acceptable temperature range, the
collector will immediately begin
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14.

15.

16.

a new collection under direct
observation as described later in
this chapter.

If the employee is unable to
provide at least 45 mL, the
collector will discard the
specimen and follow the
insufficient volume procedures
described later in this chapter.

If during the collection process,
the collector notices any conduct
that clearly indicates an attempt
to substitute or adulterate a
specimen, the collection process
must be completed and then the
collector must immediately begin
a new collection under direct
observation as described later in
this chapter. In addition, the
collection site technician must
visually examine the specimen
for any unusual color, sediment,
or other signs of tampering, and
note the results on the custody
and control form. Ifitis
apparent that the employee has
tampered with the specimen, the
collector must immediately begin
a new collection under direct

observation.

If the employee refuses to
cooperate with the collection
process including conducting a
new test under direct

17.

18.

19.

observation, the collector will
immediately inform the DER and
document the noncooperation on
the Federal Drug Testing
Custody and Control form.

In the presence of the donor, the
collector will pour the urine into
two specimen bottles. Thirty
(30) mL will be poured into the
primary specimen or “A” bottle
and the cap will be placed and
secured on the bottle. Then the
collector will pour at least 15 mL
into the split specimen or “B”
bottle and the cap will be placed
and secured on the bottle.

The collector will seal and label
the specimen bottles in the
presence of the donor. The
preprinted label(s) with the same
specimen identification number
as the custody and control form
will be removed from the forms
and attached to the specimen
bottles. The collector will ensure
that the “A” label is placed on
the primary specimen and the
“B” label is placed on the split
specimen. The collector will
then write the date on the seals
and then request the employee to
initial the labels verifying that
the specimen is his/hers. The
employee must be present to
observe the sealing of the bottles.
The employee must initial the
labels after they have been
attached to the bottle, not before.

The remaining steps of the
Federal Drug Testing Custody
and Control form (CCF) must be
completed. The collector will
direct the employee to read, sign,
and date the certification
statement, and provide date of
birth, printed name, and day and
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evening contact telephone
numbers in Step 5 of Copy 2 of
the CCF. The signature attests to
the authenticity of the specimen
and information provided and the
integrity of the collection
process. Refusal to sign the form
does not constitute a refusal to
test, but should be noted by the
collector in the remarks section
of the form.

The employee is not to put any
additional personal information
on the CCF. The collector must
instruct the employee not to list
any medications that he or she is
currently taking on the CCF.
The employee may make notes
of medications on the back of the
employee copy (Copy 5) of the
CCEF for his or her own personal
use, but they must not be
conveyed to anyone else in the
drug testing process.

20. The collector completes the
collector’s portion of the CCF by
printing his/her name, date and
time of the collection, entering
the name of the courier/delivery
service and signing the
certification statement. The CCF
is checked to make sure it is
complete and legible and the
employee is provided Copy 5 of
the form.

21. Both the primary specimen and
the split specimen must be sealed
along with Copy 1 of the CCF in
the appropriate pouches of the
plastic bag. The employee will
be notified that he/she can leave
and the plastic bag will be
readied for shipping to the
laboratory (e.g., using shipping
containers and following
procedures defined by the courier

service). The specimen should be
placed in secure storage until
picked up by the courier/delivery
service.

22. Copy 2 of the CCF will be sent to
the MRO and Copy 4 of the CCF
will be sent to the DER within 24
hours, or the next business day.
The specimen must be shipped to
the laboratory as soon as
possible, but no later than the 24
hours or the next business day.

Any urine specimen remaining after the
specimen bottles have been filled and sealed
should be discarded. If the agency tests for
drugs other than those specified by the FTA
regulation, a completely separate urine
collection with its own non-federal custody
and control form is required.

Split Sample. As described, the DOT
drug testing process requires that the urine
specimen be split and poured into two
specimen bottles. The split specimen
process provides the employee with the
option of having an analysis of the split
sample performed at a separate DHHS
laboratory should the primary specimen test
result come into question. The employee
has 72 hours after being informed by the
MRO of a non-negative test result (i.e.,
positive, adulterated, substitute) to request a
test of the split sample.

Insufficient Volume (840.193,
840.195). If an employee is unable to
provide 45 mL of urine, the collector will
discard the specimen and instruct the
employee that he/she has up to 3 hours to
provide another specimen with sufficient
volume. The 3-hour time period begins
when the insufficient quantity or empty cup
is presented to the collector. During the 3-
hour period, the employee may consume up
to 40 ounces of fluid distributed reasonably
throughout the period. The employee’s
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refusal to drink is not considered a test
refusal. However, if the 3 hours have
expired and the employee refused to make
the attempt to provide a new urine specimen,
this is considered a test refusal, the process
must be discontinued, and the collector must
notify the DER.

If reattempts are made that also result in
insufficient urine volumes, the specimens
must be discarded. Under no circumstances
can a collector combine urine collected from
separate voids to create one specimen of
sufficient volume.

The only time a specimen with
insufficient volume would be maintained is
if a temperature reading could be obtained
and the reading was out of range or there
were visible signs of tampering or
adulteration. The collector will complete
the process with the insufficient specimen,
initiate a new collection under direct
observation and send both specimens to the
laboratory for analysis.

If the 3 hours have passed and the
employee is still unable to provide an
adequate specimen, the insufficient
specimen shall be discarded, testing
discontinued, and the DER notified. After
consulting with the MRO, the employer
must direct the employee to obtain a medical
evaluation from a licensed physician who is
acceptable to the MRO, and has expertise in
the medical issues raised by the employee’s
failure to provide a sufficient specimen. The
evaluation must be made within 5 business
days of the initial collection effort. The
medical evaluation must determine if the
employee has, or with a high degree of
probability could have, a medical condition
that could have precluded the employee
from providing a sufficient amount of urine.
A medical condition includes an
ascertainable physiological condition (e.g.,
urinary dysfunction) or a medically

documented pre-existing psychological
disorder, but does not include unsupported
assertions of “situational anxiety” or
dehydration. If no medical explanation is
found, the MRO will determine that the
employee refused the test. If a medical
explanation is found, the MRO will deem
the test cancelled for all test categories
except for pre-employment, return-to-duty,
and follow-up tests.

For pre-employment, return-to-duty, and
follow-up tests, the licensed physician
making the medical evaluation must also
determine under the direction of the MRO, if
the medical condition is a serious and
permanent, or long-term disability that is
highly likely to prevent the employee from
providing a sufficient urine specimen in the
future. If so, the MRO must determine via a
medical evaluation and consultation with the
individual’s physician if there is clinical
evidence that the individual is an illicit drug
user. The medical evaluation may include
conducting an alternative test (e.g., blood) as
part of the medical process used to
determine clinical evidence of drug use. If
no evidence of illicit drug use is found, the
MRO must report the test as negative. If
evidence is found, the MRO must report the
test as cancelled.

Observed Collections. Procedures for
collecting urine specimens shall allow
individual privacy unless there is a reason to
believe that a particular individual may alter
or substitute the specimen to be provided
(840.67).

In the following circumstances, the
collectors are required to complete the first
collection and immediately require a second
collection made under direct observation:

e The employee has presented a urine
sample that falls outside the normal
temperature range (90.0° to 100.0°
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F). The collector does not take the
employee’s body temperature, but
immediately requires another
collection under direct observation.

e The collector observes conduct or
materials that clearly indicates an
attempt to substitute or adulterate the
sample (e.g., substitutes urine in
plain view, blue dye in specimen
presented, etc.).

In the following circumstances the MRO
will direct the employer to have the
employee immediately retested under direct
observation. The employer is required to
comply with the MRO’s request.

e The laboratory reported to the MRO
that a specimen was invalid, and the
MRO determined that there was not
an adequate medical explanation for
the result; or

e The MRO had to cancel a test when
the primary specimen was verified as
positive, adulterated, or substituted
because the split specimen was
unavailable for testing (i.e., the split
specimen leaked, was lost, or
inadvertently discarded).

In the following circumstance, the
employer may authorize an observed
collection:

e The employee has previously been
determined to have used a controlled
substance without medical
authorization and the particular test
is being conducted under the FTA
regulation as a return-to-duty or
follow-up test.

Previously, employers were allowed to
conduct observed collections for tests
following a previous dilute specimen. As of
August 1, 2001, this practice was prohibited.

Observed collections must be performed
with no advance notice to the employee.
The direct observation must be conducted by
a person of the same gender as the employee
being tested. The same gender requirement
also applies to medical professionals who
are observers. The observer can be a
different person from the collector and is not
required to have any special training or
certifications. The observer must follow the
verbal instructions of the collector. The
reason for the direct observation must be
explained to the employee. The observer
must directly watch the urine stream go
from the employee’s body to the collection
container.

Dilute Specimens. A dilute specimen is
a specimen with creatinine and specific
gravity values that are lower than expected
for human urine. If the test is reported as a
dilute positive, the test should be treated as a
verified positive test result. If the test is
reported as a negative dilute, the employer
may, but is not required to direct the
employee to take another test. The retest
must not be conducted under direct
observation. Whatever the employer’s
policy in this regard, all employees must be
treated the same for this purpose and must
be informed in advance of the retest policy.
If the employer requires a retest following a
negative dilute test result, the retest must be
conducted with no advance notice. The
result of the second test becomes the test of
record and there is no opportunity for a third
test, even if the second is also dilute.

Section 3. LABORATORY
TESTING

The scientific techniques used in drug
testing are virtually error-free when properly
applied. The combination of immunoassay
screening with confirmation by gas
chromatography/mass spectrometry
(GC/MS) makes the possibility of error
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extremely remote. In the past, most errors in
test results were the result of human error in
specimen handling, documentation, or
validity testing, all of which have been
reduced in recent years by using detailed test
protocols, scrutiny of testing regimes, and
stringent quality control checks.

All drug testing under the FTA
regulations must be completed in a
laboratory certified by the DHHS under the
National Laboratory Certification Program
(NLCP). These laboratories have been
rigorously inspected and tested and meet the
highest standards for analytical competence.
A list of DHHS-certified laboratories
(current as of the date of publication of these
guidelines) is provided in Appendix D. This
list is updated on a monthly basis and is
printed in the Federal Register the first
week of each month by the Substance Abuse
and Mental Health Services Administration
(SAMHSA). The list should be checked
monthly as new laboratories are added and
others are removed. To verify the
certification status of a laboratory, DHHS
has also established a telephone HELPLINE
at (800) 843-4971. The list is also
maintained on the following Web site:
http://www.workplace.samhsa.gov/Resource
Center/lablist.htm.

All laboratories that conduct drug tests
under the DOT-covered program must
comply with both the DOT requirements set
forth in Subpart F of Part 40, and the DHHS
requirements.

Each transit system should enter into a
contract for primary laboratory services that
specifically states the activities to be
performed and the cost for such services.
Transit systems should also enter into a
contract with at least one additional
laboratory for split sample analysis and to
serve as a backup in case problems arise
with the primary lab. The regulation does
not specify whether the employer or the
employee decides which DHHS-certified lab
is used for the split specimen so it remains a
local decision. However, it helps to identify
the possible labs in advance to make
establishing customer accounts and billing
practices easier, whereas failure to do so in
advance may result in testing delays and
billing mistakes. Prior to finalizing the
contract with the laboratory, the DAPM and
employee representative may want to
personally inspect the laboratory.

Specimen Inspection. The DOT
regulation requires the lab to first inspect
each specimen and the CCF for fatal and
correctable flaws. If no fatal flaw exists, but
correctable flaws are found (see Section 5 of
this chapter), the lab must document the
flaw and take corrective action as defined in
§40.205.

Validity Testing. Specimen validity
testing is the evaluation of the specimen to
determine if it is consistent with normal
human urine or if certain adulterants or
foreign substances were added to the urine,
the urine was diluted, or the specimen was
substituted. At the time these Guidelines
were published, laboratories were permitted
to conduct validity testing as part of the
DOT testing process. As soon as the DHHS
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publishes its final rule establishing the
standards for determining the validity of
urine specimens under the Mandatory
Guidelines for Federal Workplace Drug
Testing Programs, it is anticipated that the
DOT will make the validity testing of every
specimen a mandatory portion of the drug
testing process.

Each primary specimen will be tested for
creatinine, pH, and adulterants. If the
creatinine level is less than 20 mg/mL, the
specific gravity of the specimen will also be
measured. If the creatinine concentration is
less than 20 mg/mL and the specific gravity
is less than 1.003, the specimen is
considered dilute. If the specimen is super
dilute with a creatinine concentration of less
than or equal to 5 mg/mL and the specific
gravity is less than or equal to 1.001 or
greater than or equal to 1.020, the specimen
is considered substitute, as the human body
is incapable of providing a specimen with
those quantifications.

The rule does not specifically list the
adulterants that will be tested for, but instead
requires (840.91) that the laboratories test
for substances identified and published by
the DHHS. A specimen is considered to be
adulterated when the specimen’s physical
characteristics are outside the normal
expected range for human urine, a substance
is present that is not expected in human
urine, or a substance is present at
concentrations so high that it is not
consistent with human urine.

Drug and Drug Metabolite Testing.
The laboratory must test for the following
five drugs or their metabolites using the
testing protocols and minimum cutoff
thresholds defined in 840.87: marijuana,
cocaine, opiates (e.g., heroin, morphine,
codeine), phencyclidine (PCP), and
amphetamines (e.g., racemic amphetamine,
dextroamphetamine, and

methamphetamine). The initial test is an
immunoassay test. If any prohibited drug or
its metabolite registers above the cutoff level
on the immunoassay screen, an aliquot of
the same urine specimen must be confirmed
by using a technique called gas
chromatography/mass spectrometry
(GC/MS).

The initial test result is based on the
ability of antibodies to recognize drugs in
biological fluids. Immunoassay tests, called
screens, are simple to run and are often
automated, and are relatively inexpensive.
The confirmatory tests are more accurate,
more time consuming, require sophisticated
laboratory equipment, and thus are more
expensive than immunoassay screens. The
only confirmatory test permitted by 49 CFR
Part 40 is GC/MS.

Test Results. The laboratory may only
report the test results to the designated
Medical Review Officer (MRO). The test
results will be reported to the MRO as
negative, negative—dilute, positive,
positive-dilute, adulterated, substituted, or
invalid. An invalid test is one where the
urine specimen contains an unidentified
adulterant or an unidentified interfering
substance, has abnormal physical
characteristics, or has an endogenous
substance at an abnormal concentration that
prevents the laboratory from completing or
obtaining a valid drug test result.

The laboratory must confidentially
transmit the test results to the MRO in a
timely manner (i.e., the same day that the
test result is reviewed by the lab’s certifying
scientist). Except for opiate positives with
morphine or codeine levels at 15,000 ng/mL
or above, test results will not be provided
with quantitative values unless a specific
request is made by an MRO.
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Initial | Confirmation
Type of Drug or Test Test
Metabolite Cutoff | Cutoff Levels
Levels
(1) Marijuana Metabolites 50
(i) Delta-9-
tetrahydrocanna-binal-9- 15
carboxylic acid (THC)
(2) Cocaine Metabolites 300 150
(Benzoylecgonine)
(3) Phencyclidine (PCP) 25 25
(4) Amphetamines 1000
(i) Amphetamine 500
(ii) Methamphetamine 500°
(5) Opiate Metabolites 2000
(i) Codeine 2000
(it) Morphine 2000
(iii) 6acetylmorphine 10°
(6 AM)

Opiate levels above 15,000 ng/mL will be
automatically reported because the
responsibilities of the MRO and employee
change with opiate levels this high. In this
case the burden of proof shifts to the
employee to provide a verifiable medical
explanation for such high levels.

Split Specimen Testing. The primary
laboratory must provide secure storage for
the split sample for 1 year if the primary
specimen is positive, adulterated, or
substituted. If directed by the MRO, the
primary laboratory shall forward the split
specimen bottle, with seal intact, a copy of
the MRO request, and a copy of the custody
and control form to a different DHHS-
approved laboratory. If the split specimen is
unavailable for testing, the lab must provide
as much information as possible to the MRO
regarding the cause of the unavailability.

In the case of a positive test result, the
second lab must test the specimen for the
presence of the drug(s)or drug metabolite

& Specimen must also contain amphetamine at a
concentration of greater than or equal to 200 ng/mL.
b Test for 6-AM in the specimen. Conduct this test
only when specimen contains morphine at a
concentration greater than or equal to 2000 ng/mL.

independent of the cutoff levels. If the
presence of the substance(s) is found, the
primary test will be confirmed positive. If
the test fails to reconfirm the presence of the
drug/metabolites that were reported positive
by the primary lab, the second lab must
conduct validity testing on the split to
determine if the specimen was adulterated or
substituted. If the split does not reconfirm
the presence of the drug/metabolite and
there is no evidence of adulteration or
substitution, the result will be reported to the
MRO, the test will be cancelled, and the
failure to reconfirm will be reported to the
DOT Office of Drug and Alcohol Policy and
Compliance (ODAPC).

Where a primary test result shows the
specimen was adulterated or substituted, the
second lab must test the split specimen in
the same manner as the primary to
determine if the specimen was adulterated or
substituted. If the adulteration or
substitution is found, the primary test result
will be confirmed. If not, the result will be
reported to the MRO, the test cancelled, and
the failure to reconfirm will be reported to
the ODAPC.

If the split is unavailable for testing and,
therefore, cannot be used to reconfirm the
primary test result, the primary test will be
cancelled and the MRO will direct the
employer to have the employee retested
under direct observation. Split specimen
test results can only be reported to the MRO.

Specimen Storage and Record
Keeping. All confirmed non-negative
specimens must be retained by the
laboratory in long-term frozen storage for a
minimum of 1 year. The laboratory must
provide semi-annual summation reports
consistent with 49 CFR Part 40, Appendix B
reporting requirements to each covered
employer for whom they conduct testing.
The summaries must be sent by January 20
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for the preceding 6 months ending on
December 31 and July 20 for the preceding
6 months ending on June 30.

Employers or C/TPAs that have fewer
than 2000 DOT-covered employees are not
required to perform blind specimen testing.

Section 4. MEDICAL REVIEW
OFFICER

The FTA regulation requires that all
drug testing laboratory results must be
reviewed by a qualified MRO. The purpose
of this review is to verify and validate test
results.

An MRO is defined in the regulation as a
licensed physician responsible for receiving
and reviewing laboratory results generated
by an employer’s drug testing program and
evaluating medical explanations for certain
drug test results. The MRO must be
knowledgeable about and have clinical
experience in controlled substance abuse
disorders. The MRO must have the
appropriate medical training to interpret and
evaluate laboratory confirmed positive test
results and be knowledgeable about
alternative medical explanations for
laboratory confirmed test results. The MRO
must be aware of issues relating to
adulterated and substituted specimens and
possible medical causes for invalid test
results.

As discussed in Chapter 5, MROs must
know the DOT MRO Guidelines, Part 40
and applicable DOT agency rules (i.e., FTA
Part 655). MROs must receive qualification
training and complete at least 12 hours of
professional development hours of
continuing education that is relevant to
MRO functions during each subsequent 3-
year period.

The MRO is to serve as an independent,
impartial gatekeeper responsible for the
accuracy and integrity of the drug testing
process. As such, the MRO is required to
perform the following functions (§40.123):

e Receive the results of drug tests from
the laboratory.

e Conduct administrative review of the
CCF to ensure it is legible, accurate,
and signed by the laboratory’s
certifying scientist. Check for fatal
and correctable flaws. Take action
to immediately correct correctable
flaws. If appropriate, the MRO may
request the laboratory to analyze the
original specimen again to verify the
accuracy of the reported test result.

e Provide feedback as appropriate to
the DER and service agents
regarding performance issues.
Report major problems to the
ODAPC and FTA as appropriate.

e The MRO or his/her staff must make
at least three attempts to contact the
employee spaced reasonably over a
24-hour period, including the day
and evening using the telephone
numbers listed on the CCF. All
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attempts to contact the employee
must be documented.

If, after making a reasonable effort,
the MRO is unable to reach the
individual directly, the MRO shall
contact the DER/DAPM. The DER
should make at least three attempts
to contact the employee within a 24-
hour period. If contact is made, the
DER must instruct the employee to
contact the MRO immediately (no
longer than 72 hours) and explain the
consequences of failing to do so. If
the employee fails to contact the
MRO within 72 hours, the test will
be verified as a no-contact positive.
If, after making reasonable efforts
for a 24-hour period, the DER s
unable to contact the employee, the
employer may leave a message for
the employee instructing him/her to
contact the MRO and place the
employee on temporary unqualified
status or medical leave. If 10 days
pass with no employee contact, the
MRO will verify the test result as a
no-contact positive. All attempts to
contact the employee must be
documented.

If contact is made, the MRO must
provide the employee with the
opportunity to discuss the test result
on a confidential basis. If the
employee declines to discuss the test
result with the MRO, the test will be
verified as a no-contact positive test
result. If the employee wishes to talk
to the MRO, the MRO staff may
schedule the interview, but must not
gather any medical information or
information concerning possible
explanations for the test result. The
staff may advise an employee to
have medical information ready to
present to the MRO.

The MRO verification interview with
the employee must be made by
telephone or in person. The MRO
must tell the employee that the test
result was positive, adulterated,
substituted, or invalid and the basis
for the test result (i.e., presence of
drug or adulterant, or validity test
results). The MRO must explain the
verification process and the potential
need for further medical evaluation.
The MRO must warn the employee
before any medical information is
discussed that the MRO must
disclose to third parties (i.e.,
employer, SAP, NTSB, DOT, FTA)
without the employee’s consent for
drug test result information and
medical information affecting the
performance of safety-sensitive
duties that the employee provides.

The MRO will review and interpret
an individual’s confirmed non-
negative (i.e., positive, adulterated,
substituted, invalid) test by (1)
reviewing the individual’s medical
history, including any medical
records and biomedical information
provided; (2) affording the individual
an opportunity to discuss the test
result; and (3) verifying the
authenticity of all medical records
(i.e., prescriptions, medical
procedures) the employee provides.
The MRO may contact the
employee’s physician or other
relevant medical personnel for
further information. Based on the
information that was provided and
verified, the MRO must decide
whether there is a legitimate medical
explanation for the result, including
legally prescribed medication.
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The MRO will verify the test result
as either negative, positive, test
cancelled, or test refused. Cancelled
tests include invalid tests and tests
with fatal flaws or uncorrected
correctable flaws. Test refusals
include adulterated and substituted
tests.

The MRO must report each verified
test result and other relevant
information to the DER in a timely
and confidential manner. The
employer must be notified of a
verified positive, adulterated, or
substituted test result immediately by
telephone or other electronic means,
so the employee can be removed
from safety-sensitive duties
immediately. The hard copy
documentation of the test result
provided by the MRO should follow
later. The employer must not delay
the removal of the employee from
safety-sensitive duty while awaiting
receipt of the hard-copy
documentation of the test result.
Likewise, removal of the employee
from safety-sensitive duties must not
be delayed pending the split
specimen analysis.

The MRO must notify each
employee who has a verified non-
negative test result that the employee
has 72 hours in which to contact the
MRO to request a test of the split
specimen. The MRO must tell the
employee how they can be contacted
during the 72-hour period. The
request may be verbal or in writing.
If the employee requests an analysis
of the split specimen within 72 hours
of having been informed of a verified
non-negative test, the MRO shall
direct the laboratory, in writing, to
ship the split specimen to another

DHHS-certified laboratory for
analysis. The split specimen test
must be performed as soon as
possible. The employee is not
required to pay for the test before the
test takes place. However, consistent
with employer policy, the employer
may seek reimbursement for the cost
of the test once the test has been
performed.

If the analysis of the split specimen
fails to confirm the presence of the
drug(s) or drug metabolite(s) found
in the primary specimen, or if the
split specimen is unavailable or
inadequate for testing, the MRO
shall cancel the test and report the
cancellation and the reasons for it to
the DOT, the employer, and
employee. If the split is unavailable
for testing the MRO will direct the
DER to send the employee for a
retest under direct observation.

If the employee has not contacted the
MRO to request the split test within
72 hours of being notified of a
verified positive drug test, the
employee may present to the MRO
information documenting that
serious illness, injury, inability to
contact the MRO, lack of actual
notice of the verified positive test, or
other circumstances that unavoidably
prevented the employee from
contacting the MRO in time. If the
MRO concludes that there is a
legitimate explanation for the
employee’s failure to contact the
MRO within 72 hours, the MRO
shall direct that the analysis of the
split specimen be performed. If the
MRO concludes that there is no
legitimate explanation for the
employee’s failure to contact the
MRO within 72 hours, then the
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MRO is not required to direct the
analysis of the split specimen to be
performed.

e The MRO must maintain all
necessary records and protect the
employee’s privacy and testing
program confidentiality.

The MRO must confirm a positive test
result for marijuana, cocaine, amphetamines,
and/or phencyclidine unless the employee
presents a legitimate medical explanation for
the presence of the drug/metabolite in
his/her system. The burden of proof is on
the employee to provide necessary
documentation of the medical explanation.
This information must be presented at the
time of the verification interview with the
MRO. If a valid medical explanation is
provided, the MRO must verify and report
the test as negative. If not, the MRO must
verify and report the test result as positive.

If the laboratory reports a positive test
result for opiates, the MRO must review the
laboratory results to determine if 6-
acetylmorphine (6-AM) was present in the
specimen: if so, the test must be verified
positive. If 6-AM is not present, but the
codeine or morphine levels are above 15,000
ng/mL, the burden of proof is on the
employee to provide documentation of a
legitimate medical explanation. If the
concentrations are less than 15,000 ng/mL,
the burden of proof is on the MRO to
determine if there is clinical evidence of
illegal drug use. To accomplish this task,
the MRO must conduct or require another
physician to conduct a face-to-face
examination of the employee. If no clinical
evidence is found, the MRO must verify the
test result as negative.

If a specimen is determined by the
laboratory to be adulterated or substituted,
the MRO will provide the employee with the
same opportunity to explain the test result as
if it were positive. Thus, the MRO should
explain the test results to the employee and
offer the employee the opportunity to
present a legitimate medical explanation for
the laboratory validity, or adulterant test
result. In the case of an adulterated
specimen, the employee has the burden of
proof to demonstrate that the adulterant
entered the specimen through physiological
means. In the case of a substituted
specimen, the employee must demonstrate
that he/she can produce a urine specimen
through physiological means that has
creatinine and specific gravity levels that fall
within the criteria of a substitute specimen.

If the explanation appears reasonable,
the employee will have up to 5 days to
undergo a medical examination by a
qualified medical physician, acceptable to
the MRO, to evaluate and consider any
evidence that the employee presents. The
evidence must be gathered using appropriate
methodology and controls to ensure its
accuracy and reliability. The employee
must demonstrate that the cited medical
condition actually results in the
physiological production of urine meeting
the creatinine and specific gravity criteria.
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The MRO may change a verified test
result (840.149) only if additional
information is obtained from the employee,
laboratory, or other source (e.g., prescribing
physician) that impacts the MRO’s
determination. The MRO has the sole
authority under the regulation to make
medical determinations, and as such is the
only one that may change a verified test
result. An arbitrator or employer is not
permitted to overturn the medical judgment
of the MRO regarding whether there is a
legitimate medical explanation for a non-
negative test result.

The MRO may only consider test results
in the verification process that were obtained
in accordance with Part 40. Thus, results of
tests conducted by other entities or tests
using hair or blood specimens cannot be
used by the MRO. Likewise, DNA test
results must be ignored. The MRO must not
play a role in any disputes with the employer
regarding the circumstances leading up to
the test, nor should he/she be sympathetic to
employee assertions of inadvertent contact,
unknowing use, or other explanations that
do not constitute a legitimate medical use.
The MRO cannot accept any explanations
for the presence of phencyclidine or 6-AM
in a specimen. Nor is it possible to have a
urine specimen with bleach, soap, or
glutaraldehyde or one without creatinine.
MROs cannot take into consideration the use
of marijuana under “medicinal marijuana”
state laws that are not recognized by the
DOT or the use of hemp products.

Not all physicians have the specific
clinical experience or knowledge necessary
to become MROs. The basic knowledge
requirements, qualifications training, and
continuing education requirements will
further limit the availability of MROs.
However, there are a number of MRO trade
associations that offer the required training

and certification programs to interested
physicians. Each of these organizations
offer listings of qualified MROs that could
serve as a starting point when an agency
tries to identify a new or replacement MRO.
These organizations are listed in the
following chart.

Contact
Information

Organization

American
Association of
Medical Review

Www.aamro.com

(800) 489-1839

Officers

American Society Www.asam.org
of Addiction

Medicine (301) 656-3920

American College
of Occupational and
Environmental

WWW.aco€em.org

(847) 818-1800

Medicine

Medical Review WWW.Mrocc.org
Officer Certification

Council (847) 303-7210

When selecting a qualified MRO, you
should:

1. Review qualifications, medical
license, memberships, dates of
qualification training and subsequent
continuing education training, and
other relevant training and
experience to ensure minimum
standards are met;

2. Have the MRO describe his or her
methods for remaining informed of
MRO policies and practices (e.g.,
attending conferences, additional
training, memberships, newsletters,
etc.);

3. Check references for similar work
performed,;

4. Assess ability to work with
collection sites, testing laboratories,
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substance abuse professionals, and
individual employees; assess the
proposed method of notifying
employees of verified positive test
results and the method used to afford
employees the opportunity to discuss
test results;

5. Assess the availability and cost for
expert testimony for associated court
cases; and

6. If not based locally, have the MRO
indicate how face-to-face medical
evaluations with employees will be
conducted (i.e., an opiate positive,
insufficient volume) and how the
MRO will coordinate with the
DER/DAPM and local substance
abuse professionals.

When the services of an MRO have been
retained, the employer should be sure to:

e Define procedures for disclosure of
verified non-negative test results to
the employer, and the confidentiality
that is required for medical
information not specifically related
to the use of drugs;

e Notify the MRO of the specimen
collection sites, laboratories, and
SAPs used by the employer;

e Provide the MRO with copies of the
employer’s policy and procedures
manual,

e Make sure the MRO has a copy of
the regulations (49 CFR Parts 40 and
655) and the DOT MRO Guidelines;
and

e Specify reporting procedures and
record keeping requirements.

If the employer has an FTA-approved stand
down policy (see discussion in Chapter 4 of
these guidelines), the MRO must work
closely with the employer and the laboratory
to work out reporting procedures, timelines,
and verification logistics.

Section 5. CORRECTABLE AND
FATAL FLAWS

Fatal Flaws and Test Cancellations.
Any time a service agent, employer, or other
entity involved in the testing process
becomes aware of an error in the testing
process, it must be documented. Most
problems that arise in the collection process
are correctable following procedures
established in 840.205. However, there are
four errors that cannot be corrected if they
occur, and are not followed by a retest.
DOT has identified the following errors and
omissions as “fatal flaws” that must result in
a specimen being rejected by the laboratory
(840.199).

1. Specimen identification number on
the specimen bottle does not match
the specimen identification number
on the custody and control form.

2. Collector’s printed name and
signature are both missing from the
custody and control form.

3. Primary specimen volume is less
than 30 mL and the split specimen
cannot be re-designated as the
primary specimen.

4. Specimen bottle seal is broken or
shows evidence of tampering and the
split specimen cannot be re-
designated as the primary specimen.

In addition, the MRO must cancel a test
when the following situations exist. In some
cases, as designated below, the MRO may
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direct the DER to have the employee sent
for a retest.

1. The test is reported as “Invalid.”
The test must be cancelled and the
employee must be retested under
direct observation.

2. The test is reported “Rejected for
Testing” because of an uncorrected
correctable flaw. A retest is not
required.

3. The Primary is positive, but the split
fails to reconfirm. A retest is not
required.

4. The primary specimen is adulterated
or substituted and the split fails to
reconfirm. A retest is not required.

5. The primary specimen is positive,
adulterated, or substituted and the
split specimen is unavailable. A
retest is required under direct
observation.

6. The examining physician indicates
that there is a legitimate medical
explanation for insufficient volume.
A retest is not required.

Correctable Flaws. Other errors may
occur in the testing process that do not
impact the accuracy of the test; therefore,
they can be corrected. When the laboratory
identifies a correctable flaw, the laboratory
must make every attempt to correct the
problem following the procedures outlined
in 840.205. A correctable flaw that is not
corrected will result in a cancelled test.
Correctable flaws include:

1. The collector’s signature is omitted
on the certification statement on the
CCF.

2. The employee’s signature is omitted
from the certification statement and
the “employee refused to sign” is not
stated in the remarks section.

3. The certifying scientist’s signature is
omitted on a non-negative test result
from the laboratory.

4. A non-DOT or an expired DOT
custody and control form is used for
a DOT collection when otherwise the
testing process followed is in
accordance with the DOT
procedures.

Cancelled Tests. A cancelled test is
neither positive nor negative. The cancelled
test is to be treated as if the test never
occurred. In situations where a negative test
result is required (i.e., pre-employment,
return-to-duty, or follow-up), another test
must be performed. A cancelled test does
not count toward the employer’s minimum
random test requirement. Additionally, a
cancelled test does not provide a valid basis
for an employer to conduct a non-DOT test
under company authority.

If the specimen temperature on the CCF
was not checked and there is no entry
regarding the temperature being out of range
in the Remarks section of the form,
corrective action must be taken, but the error
is not sufficient to cancel a drug test.

No person may declare a test cancelled
based on an error that does not have a
significant adverse effect on the right of the
employee to have a fair and accurate test.
Mistakes that do not result in a cancelled test
and do not require corrective action include
the following:

1. Minor administrative mistakes such
as omitting an employee’s middle
initial;
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2. An error that does not affect FTA drug and alcohol testing regulations
employee protections, such as the (840.11).
failure to add bluing agent to the
toilet bowel,
3. Collection of the specimen by a
collector that has not met the training
requirements;
A delay in the collection process;
Verification of a test result by an
otherwise qualified MRO who has
not met the training requirements;
6. Failure to perform an observed or
monitored collection when one is
required, or performing an

S

unauthorized collection; Emp]oyer Actions. With the
7. Use of a facility that does not meet publication of the new DOT rule on the
the minimum requirements; Procedures for Transportation Workplace
8. Omission of courier name on the Drug and Alcohol Testing Programs (49
CCF; CFR Part 40), the wide range of test results

9. Inadvertent inclusion of personal and corresponding employer actions have

information on the CCF; or been clearly defined and standardized.

10. Claims that the employee was Figure 7-3 is provided on page 7-28 as a

improperly selected for testing. quick reference of test results and
subsequent employer actions. For further
Section 6. EMPLOYER explanation, the regulatory text should be
RESPONSIBILITIES consulted.

Employers are responsible for ensuring Once an employer is notified by the
that all aspects of the drug testing program MRO_ of a verified positive, adulterated, or
comply with 49 CFR Part 40. Even though _substltl_Jted test result, the employer must
employers may hire one or more service immediately remove the employee from
agents to perform the testing functions, the safety-sensitive job duties. The employer
employer cannot delegate the responsibility must not wait for the written report_from the
for compliance. An FTA recipient or MRO or the test result from the split
subrecipient whose service agents do not specimen. The employee cannot be returned
meet or who violate applicable requirements to safety-sensitive duty until the employee
and procedures of Part 40, may be deemed has successfully co_mpleted the 'return-to-
out of compliance and subject to losing their duty process as defined further in Chapter 9
FTA funding. of these guidelines.

All written or unwritten contracts, _ Ifan employee’s test result is negative
agreements, or arrangements with service dilute, the employer must determine if a
agents concerning the provision of DOT retest is required as defined in the
drug and alcohol testing services are employer’s policy statement. If the MRO
deemed, as a matter of law, to require reports the test (esult as invalid, the
compliance with all applicable DOT and employer must immediately send the
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employee for a retest under direct
observation without any advance notice.
The employer cannot add any additional
consequences to an invalid test. If a test is
cancelled when a negative test is required
(i.e., pre-employment, return-to-duty,
follow-up), the employer must send the
employee back for another test, not under
direct observation. The employer is not
allowed to alter a drug test result once the
result has been verified by the MRO.
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Test Result Verified Result Employer Action
Negative Negative No Action
Negative—Dilute [8§40.197] Negative No Action; or
Employer May Retest
Temperature Out of Range [840.67] Inconclusive Retest Under Direct
Observation
Evidence at Collection of Specimen Inconclusive Retest Under Direct

Tampering/Substitution/Adulteration
[840.67]

Observation

Positive [40.23]

Positive—Rule
Violation

Removal From Duty,
Refer to SAP, Employer
Consequence

Positive—Dilute [40.197]

Positive—Rule
Violation

Removal From Duty,
Refer to SAP, Employer
Consequence

Test Refusal/Adulteration/Substitution
[840.23; 840.191]

Test Refusal—Rule
Violation

Removal From Duty,
Refer to SAP, Employer

Consequence
Insufficient Volume With Medical Cancelled No Action
Explanation (Random, Reasonable
Suspicion, Post Accident) [8§40.193]
Insufficient Volume With Disability—No | Negative No Action
Evidence of Illegal Drug Use (Pre-
employment, Return to Duty, Follow Up)
[840.195]
Insufficient Volume with Evidence of Cancelled Assignment of Safety-

Illegal Drug Use (Pre-Employment,
Return to Duty, Follow Up)

Sensitive Duties
Prohibited, Employer
Consequences

Insufficient Volume With No Medical
Explanation [840.193]

Test Refusal—Rule
Violation

Removal From Duty,
Refer to SAP, Employer

Consequences
Fatal Flaw/Rejected for Testing [840.199] | Cancelled No Action
Invalid Result With Medical Explanation | Cancelled No Action
[840.159]
Invalid Result With No Medical Cancelled Retest Under Direct
Explanation [840.159] Observation
Primary Positive—Split Fails to Cancelled Employer/MRO Notifies
Reconfirm Drug [8§40.187] ODAPC
Primary Adulterated/Substituted—Split Cancelled Employer/MRO Notifies
Fails to Reconfirm [§40.187] ODAPC
Primary Invalid—Split Fails to Reconfirm | Cancelled Retest Under Direct
[840.187] Observation
Primary Non-negative—Split Unavailable | Cancelled Retest Under Direct

for Testing [§40.187]

Observation

Figure 7-3. Summary of Test Results and Subsequent Employer Actions
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Sample Documentation
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10.

11.

Collection Site Checklist
(To be used by Specimen Collection Personnel)

Record the employee’s arrival time at the collection site. Notify the transit agency if the
employee fails to report or arrives late.

Prepare the collection site. Ensure that all collection supplies are available, the area is
properly secured, water sources are secured, and bluing agent has been placed in the toilets.

Begin the test without undue delay. If an alcohol breath test is to be performed, conduct it
prior to collecting the urine specimen.

Verify the identity of the employee through the use of an official picture identification or
verification by a transit official. Provide a copy of your identification if the employee
requests you to do so.

Explain the collection process to the employee and review the instructions on the back of the
CCF with the employee.

Check to see if the information provided in Step 1 of the CCF is accurate: specimen ID
number, laboratory name and address, employer’s name, address, telephone and fax number,
MRO name, address, telephone and fax number; employee ID number; reason for the test;
test to be performed; and collection site information.

Request that the employee check his/her belongings, including unnecessary outer garments,
purses, and briefcases. The employee may retain his/her wallet. If the employee requests it,
provide a receipt for his/her personal belongings.

Direct the employee to empty his or her pockets and display the items. Assess the items to
ensure that no items are present that could be used to adulterate the specimen. If nothing is
present, the employee should be allowed to return the items to his/her pockets. Refusal to
empty one’s pockets constitutes a test refusal. If an item is identified as a potential
adulterant, but appears to be inadvertently brought to the site, secure the item and continue
with the test. If the item appears to be brought to the site with the intent to adulterate the
specimen, a direct observation collection should be conducted.

Request the employee to rinse his/her hands with water and dry them.

Provide the employee with a specimen bottle or allow him/her to choose one and direct
him/her to the privacy enclosure. Instruct the employee to provide a specimen of at least 45
mL. Also, advise the employee not to flush, and to return the specimen to the collector as
soon as possible so that the temperature of the specimen can be checked. Do not enter the
enclosure. You should not observe the specimen collection unless special circumstances
exist. You may set a reasonable time limit for the employee to be inside the privacy
enclosure. Notify the employee of the time limit.

If the employee refuses to provide a specimen, or otherwise fails to cooperate with the
process, inform the employer and document the refusal on the custody and control form.
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12.

13.

14.

15.

16.

17.

18.

19.

Collection Site Checklist (cont.)
(To be used by Specimen Collection Personnel)

After you receive the specimen, check the specimen temperature as soon as possible, but no
more than 4 minutes after the employee hands you the specimen. Check the specimen
volume, and inspect the specimen for evidence of adulteration or substitution. If the
temperature of the specimen is outside the acceptable range (90.0 °to 100.0°F), require the
employee to provide another specimen under direct observation. If the temperature is within
range and everything else appears satisfactory, check the appropriate boxes on Step 2 of the
CCF regarding temperature and the type of collection.

If there is any reason to suspect adulteration or substitution, require the employee to provide
another specimen under direct observation.

Break the seals on the specimen bottles and pour the first 30 mL of urine from the collection
container into the primary specimen bottle. Pour the remainder (at least 15 mL) into the split
specimen bottle.

Remove the tamper-evident seals from the CCF and place them on each bottle. The “A”
label should be placed on the primary specimen and “B” label should be placed on the split
specimen. The seal should be centered over the lid/cap and down the sides of the bottle to
ensure the lid/cap cannot be removed without destroying the seal. Write the date on the
seals. Request the employee to initial the seals attached to the bottle.

To the greatest extent possible, keep the specimens in your and the employee’s view prior to
sealing and labeling the specimen.

Direct the employee to read, sign, and date the certification statement and provide the date of
birth, printed name, and day and evening contact telephone numbers in Step 5 of Copy 2 of
the CCF.

Complete the collector’s portion of the CCF, ensure that all copies of the CCF are legible and
complete, and package the specimen along with Copy 1 of the CCF in the plastic bag, and
prepare the specimen for shipment. Provide Copy 5 of the CCF to the employee and then
excuse him/her.

Send Copy 2 of the CCF to the MRO, Copy 4 to the DER, and maintain Copy 3 at the
collection site for at least 30 days.. The specimens and CCF must be shipped within 24 hours
or the next business day.
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10.

11.

Employee Specimen Collection Checklist
(For Employees Required to Provide Urine Specimens for Drug Testing)

Report to the specimen collection site as soon as possible after receiving notification.
Refusal to report for collection within the timeframe defined by your employer or refusal to
cooperate with the collection process will be considered a test refusal.

Show the collection site personnel an official photo identification card.

Check your outer garments with the collection site personnel for safekeeping. You have the
right to retain your wallet and to ask for a receipt for your belongings. Display your pocket
contents to the collector. Allow the collector to secure any unacceptable items with your
other belongings.

Rinse and dry your hands.

Obtain or observe the collector obtaining a wrapped specimen container and break or watch
the collector break the seal on the collection container.

Proceed to the privacy enclosure and provide a specimen in the collection container. At least
45 mL of urine are required for analysis. Do not flush the toilet. Return the specimen to the
collector as soon as possible after completing the void. If an insufficient amount of urine is
provided, the original specimen will be discarded and you will be given up to 3 hours and
allowed to consume not more than 40 ounces of fluids to provide another specimen. Do not
tamper with the specimen or make substitutions. The specimen will be visually inspected for
unusual color and sediment.

The temperature of the specimen will be measured and must fall within an acceptable range.
If the temperature falls outside the acceptable range, you will be required to provide another
specimen under direct observation. If the collector notices any signs of adulteration,
substitution, or tampering with the specimen, the collector will require you to provide
another specimen under direct observation. Refusal to cooperate with the request for a new
collection under direct observation will be deemed a test refusal.

Give the specimen to the specimen collection personnel and watch the collector break the
seal on the specimen bottles, pour the specimen into the primary and split specimen bottles,
seal and label them. Initial the labels verifying that the specimen is yours.

Read, sign, and date the certification statement, and provide your date of birth, printed name,
and day and evening contact telephone numbers in Step 5 of Copy 2 of the CCF.

You may wish to indicate on the back of your copy (Copy 5) of the custody and control form
any medications you are currently using. This list may serve as a memory jogger in the event
a Medical Review Officer calls you to discuss the results of your test, but this is not required.
Do not put any personal information on any other copy of the CCF.

Watch the collector complete the collector’s portion of the CCF and place the specimen
bottles and Copy 1 of the CCF inside the leak-resistant plastic pouch.
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12. You may now wash your hands and the collector will instruct you that the collection process
is over and you may leave. The results of the laboratory analysis will be forwarded to your
employer’s MRO. If the results are negative (no drugs detected), the MRO will notify your
employer. If the laboratory confirms a positive result (drugs detected), or as adulterated or
substituted specimen, the MRO will contact you at the telephone number you provided to
give you the opportunity to discuss the test results and to submit information demonstrating a
medical explanation for the test results.
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Instructions for Completing the Federal Drug Testing Custody and Control Form

A. Collector ensures that the name and address of the drug testing laboratory appear on
the top of the CCF and the Specimen 1.D. number on top of the CCF matches the
Specimen 1.D. number on the labels/seals.

B. Collector provides the required information in STEP 1 on the CCF. The collector
provides a remark in STEP 2 if the donor refuses to provide his/her SSN or Employee

I.D. number.
C. Collector gives a collection container to the donor for providing a specimen.
D. After the donor gives the specimen to the collector, the collector checks the

temperature of specimen within 4 minutes and marks the appropriate temperature box
in STEP 2 on the CCF. The collector provides a remark if the temperature is outside
the acceptable range.

E. Collector checks the split or single specimen collection box. If no specimen is
collected, that box is checked and a remark is provided. If it is an observed
collection, that box is checked and a remark is provided. If no specimen is collected,
Copy 1 is discarded and the remaining copies are distributed as required.

F. Donor watches the collector pouring the specimen from the collection container into
the specimen bottle(s), placing the cap(s) on the specimen bottle(s), and affixing the
label(s)/seal(s) on the specimen bottle(s).

G. Collector dates the specimen bottle label(s) after they are placed on the specimen
bottle(s).
H. Donor initials the specimen bottle label(s) after the label(s) have been placed on the

specimen bottle(s).

l. Collector turns to Copy 2 (MRO Copy) and instructs the donor to read the
certification statement in STEP 5, and to sign, print name, date, provide phone
numbers, and date of birth after reading the certification statement. If the donor
refuses to sign the certification statement, the collector provides a remark in STEP 2
on Copy 1.

J. Collector completes STEP 4 (i.e., provides signature, printed name, date, time of
collection, and name of delivery service), immediately places the sealed specimen
bottle(s) and Copy 1 of the CCF in a leak-proof plastic bag, releases specimen
package to the delivery service, and distributes the other copies as required.
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FEDERAL DRUG TESTING CUSTODY AND CONTROL FORM

000 A

SPECIMEN 10 NO. 1 234567 LAB ACCESSION NO.
STEP 1: COMPLETED BY COLLECTOR OR EMPLOYER REPRESENTATIVE

A. Employer Name, Address, 1.D. No. B. MRO Name, Address, Phone and Fax No.

C. Donor SSN or Employee 1.D. No.

D. Reason for Test: O Pre-employment O Random [ Reasonable Suspicion/Cause [ Post Accident
ORetum to Duty [ Follow-up O Other (specify)

E. Drug Tests to be Performed: O THC. COC. PCP. OPI, AMP COTHC & COC Only  [JOther (specify)
F. Collection Site Address:

Collector Phone No.
C Fax No.
STEP 2: COMPLETED BY COLLECTOR
Read specimen temperature within 4 minutes. |s temperature |Specimen Collection:
between 90° and 100° F? (JYes [JNo, Enter Remark Osplit OsSingle [JNone Provided (Enter Remark) | Observed (Enter Remark)

REMARKS

STEP 3: Collector affixes bollle saal(s) (o bottie(s). Collector dates seal(s). Donor initials seal(s). Donor completes STEP 5 on Copy 2 (MRO Copy)
STEP 4: CHAIN OF CUSTODY - INITIATED BY COLLECTOR AND COMPLETED BY LABORATORY
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FEDERAL DRUG TESTING CUSTODY AND CONTROL FORM

O

SPECIMEN ID NO. 1234567 LAB ACCESSION NO.
STEP 1: COMPLETED BY COLLECTOR OR EMPLOYER REPRESENTATIVE
A. Employer Name, Address, |.D. No. B. MRO Name, Address, Phone and Fax No.
C. Donor SSN or Employee I.D. No.
D. Reason for Test: O Pre-employment O Random [JReasonable Suspicion/Cause O Post Accident
I Retum to Duty O Follow-up [ Other (specify)

E. Drug Tests to be Performed: OTHC, COC, PCP, OPI, AMP OTHC&COC Only  [JOther (specify)
F. Collection Site Address:

Collector Phone No.
Coll Fax No.
STEP 2: COMPLETED BY COLLECTOR
Read specimen temperature within 4 minutes. Is temperature |Specimen Collection:
between 90° and 100° F? (O Yes [JNo, Enter Remark Osplit [OSingle [JNone Provided (Enter Remark) | Observed (Enter Remark)

| _REMARKS

STEP 3: Collector affixes bottle seal(s) to bottie(s). Collector dates seal(s). Donor initials seal(s). Donor completes STEP 5 on Copy 2 (MRO Copy)
STEP 4: CHAIN OF CUSTODY - INITIATED BY COLLECTOR AND COMPLETED BY LABORATORY
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STEP 5: COMPLETED BY DONOR

I certify that | provided my urine specimen to the collector; that | have nat adulterated it in any manner; each specimen bottle used was sealed with a tamper-
evident seal in my presence; and that the information provided on this form and on the label affixed lo each specimen bottle is correct.
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THIS LIST IS NOT NECESSARY. If you choose to make a list, do so either on a separate piece of paper or on the back of your copy (Copy 5). —DO NOT
PROVIDE THIS INFORMATION ON THE BACK OF ANY OTHER COPY OF THE FORM. TAKE COPY 5 WITH YOU.

STEP 6: COMPLETED BY MEDICAL REVIEW OFFICER - PRIMARY SPECIMEN
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In accordance with applicable Fedaral requirements, my determination/verification for the split specimen (ii lested) is:
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FEDERAL DRUG TESTING CUSTODY AND CONTROL FORM

0

SPECIMEN ID NO. 1 234567 LAB ACCESSION NO.
STEP 1: COMPLETED BY COLLECTOR OR EMPLOYER REPRESENTATIVE

A. Employer Name, Address, 1.D. No. B. MRO Name, Address, Phone and Fax No.

C. Donor SSN or Employee 1.D. No.

D. Reason for Test: [ Pre-employment O Random [ Reasonable Suspicion/Cause [ Post Accideni
O Retum to Duty O Foliow-up [ Other (specify)

E. Drug Tests to be Performed: OTHC, COC, PCP. OPI, AMP OTHC&COC Only  [JOther (specify)

F. Collection Site Address:

Collector Phone No.

Collector Fax No.
STEP 2: COMPLETED BY COLLECTOR
Read specimen temperature within 4 minutes. Is temperature |Specimen Collection:
between 90° and 100° F? OYes [JNo, Enter Remark Osplit Osingle [0 None Provided (Enter Remark) |[J Observed (Enter Remark)

REMARKS

STEP 3: Collector affixes bottle seal(s) to bottle(s). Collector dates seal(s). Donor initials seal(s). Donor completes STEP 5 on Copy 2 (MRO Copy)
STEP 4: CHAIN OF CUSTODY - INITIATED BY COLLECTOR AND COMPLETED BY LABORATORY

r&'-ﬁfymmmmnmnummmmmmmmzwmmnsmw.:mm sealed and released [o the Dedvery Service noled in
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STEP 5: COMPLETED BY DONOR

avidant seal in my presence; and that the information provided on this form and on the label affixed to each specimen bottie is comect.
X

Signanurs of Donor TPRINT) Donor's Name (Firsl Wi, Last) Dats (Mo./ Dey 1 Yr.)
Daytime Phone No, () Evening Phone No. _( ) oalaufaim__[__[___
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THIS LIST IS NOT NECESSARY. If you chooss to maks a list, do so either on a separate piece of paper or on the back of your copy (Copy 5). —DO NOT
PROVIDE THIS INFORMATION ON THE BACK OF ANY OTHER COPY OF THE FORM. TAKE COPY 5 WITH YOU.

| certify that | provided my urine specimen to the collector; that | have not adulterated it in any manner; each specimen bottle used was sealed with a tamper-

about prescriptions and over-the-counter medications you may have taken. Therefore, you may want to make a list of those medications for your own records.

STEP 6: COMPLETED BY MEDICAL REVIEW OFFICER - PRIMARY SPECIMEN

In accordance with applicable Federal requirements, my delermination/verification is:
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ODILUTE D ADULTERATED O SUBSTITUTED
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STEP 7: COMPLETED BY MEDICAL REVIEW OFFICER - SPLIT SPECIMEN

In accordance with applicable Federal requirements, my determination/verification for the spiit specimen (if tested) is:
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FEDERAL DRUG TESTING CUSTODY AND CONTROL FORM

OO R

SPECIMEN ID NO. 1234567 LAB ACCESSION NO,
STEP 1: COMPLETED BY COLLECTOR OR EMPLOYER REPRESENTATIVE

A. Employer Name, Address, |.D. No. B. MRO Name, Address, Phone and Fax No.

C. Donar SSN or Employee |.D. No.
D. Reason for Test: O Pre-employment ORandom O Reasonable Suspicion/Cause [0 Post Accident
O Retum to Duty O Follow-up O other (specity)

E. Drug Tests to be Performed: OTHC, coc, PCP, OPI, AMP OTHC & COC Only  [JOther (specify)
F. Collection Site Address:

Collector Phone No.
o Fax No.
STEP 2: COMPLETED BY COLLECTOR
Read specimen temperature within 4 minutes. Is temperature |Specimen Collection:
between 90° and 100° F? O Yes [JNo, Enter Remark Ospiit OSingle [JNone Provided (Enter R %) |CJ Observed (Enter Remark)

REMARKS

STEP 3: Collector affixes bottle seal(s) to bottie(s). Collector dates seal(s), Donor initials seal(s). Donor completes STEP 5 on Copy 2 (MRO Copy)
STEP 4: CHAIN OF CUSTODY - INITIATED BY COLLECTOR AND COMPLETED BY LABORATORY

T cerlify that the specimen given lo me by the donor identified i the certificalion section on Copy 2 of this lorm was collected, iabeied, ssaled and released lo the Delvary Service noted in

SRCOTNIG; W AIORIS TN S hamonts: av |SPECIMEN BOTTLE(S) RELEASED TO:
X Tunaiars of Colmaor o il
T (PRINT) Colleciors Name (Frst MI, Last) _ﬁwr' B Name of Dobvery Sernce Transiemng Specmen b Lab
RECEIVED AT LAB: Primary Specimen |SPECIMEN BOTTLE(S) RELEASED TO:
X p-| Bottle Seal Intact
onakre's’ Ancedslgne ) Ows
TPRINT) Accessioners Name (FesL M. Last) e s ™| N, Enter Remark Beiow

STEP 5: COMPLETED BY DONOR

1 cartify that | provided my urine specimen to the collector; that | have nol adullerated it in any manner; each specimen bottle used was sealed with a tamper-
avident seal in my presence; and that the information provided on this form and on the label affixed lo each specimen bottle is correct.

X /
Sgnauss of Donor (PRINT) Donor's Name (FYat Mi, Lasi) Date (Mo, / Dy /1 ¥r)
Daytime Phone No. ( ) Evening Phone No. ) Date of Birth v /

Should the results of the laboratory lests for the specimen identified by this form be confirmed positive, mwammﬂmmum
about prescriptions and over-the-counter medications you may have taken, Therefore, you may want (o make a kst of those medications for your own records.
THIS LIST IS NOT NECESSARY. If you choose to maka a list, do o either on a separale piece of paper or on the back of your copy (Copy 5). —DO NOT
PROVIDE THIS INFORMATION ON THE BACK OF ANY OTHER COPY OF THE FORM. TAKE COPY 5 WITH YOU.

STEP 6: COMPLETED BY MEDICAL REVIEW OFFICER - PRIMARY SPECIMEN

In accordance with applicable Federal requirements, my determinatior/verification is:
O NEGATIVE O POSITIVE OTEST CANCELLED O REFUSAL TO TEST BECAUSE:
ODIUTE O ADULTERATED DO SUBSTITUTED

REMARKS

X Y&

Sgnatirs of Mecical Review Officar [PRINT) Meoical Riveew Ofcars Mame (Frst Wi, Last) Dets (Mo Dep¥r)

STEP 7: COMPLETED BY MEDICAL REVIEW OFFICER - SPLIT SPECIMEN

In accordance with applicable Federal requirements. my determination/verification for the split specimen (if tested) is:
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X S . Z
Signature of Medical Revew Officer (PRINT) Madecal Review Officar's Mame (Frst, Mi, Last) Dutn (Mo /Dey'Yr.}
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Privacy Act Statement: (For Federal Employees Only)

Submission of the information on the attached form is voluntary. However, incomplete
submission of the information, refusal to provide a urine specimen, or substitution, or
adulteration of a specimen may result in a delay or denial of your application for
employment/appointment or may result in removal from the Federal service or other disciplinary
action.

The authority for obtaining the urine specimen and identifying information contained herein
is Executive Order 12564 (“Drug-Free Federal Workplace”), 5 U.S.C § 3301 (2) 5 U.S.C § 7301,
and Section 503 of Public Law 100-71, 5 U.S.C § 7301 note. Under provisions of Executive
Order 12564 and 5 U.S.C. 7301, test results may only be disclosed to agency officials on a need-
to-know basis. This may include the agency Medical Review Officer, the administrator of the
Employee Assistance Program, and a supervisor with authority to take adverse personnel action.
This information may also be disclosed to a court where necessary to defend against a challenge
to an adverse personnel action.

Submission of your SSN is not required by law and is voluntary. Your refusal to furnish
your number will not result in the denial of any right, benefit, or privilege provided by law.
Your SSN is solicited, pursuant to Executive Order 9397, for urinalysis testing for illegal drugs.
If you refuse to indicate your SSN, a substitute number or other identifier will be assigned as
required, to process the specimen.

In the event laboratory analysis determines the presence of one or more illegal drugs in the
specimen you provide, you will be contacted by an agency Medical Review Officer (MRO). The
MRO will determine whether there is a legitimate medical explanation for the drug(s) identified
by urinalysis.

Paperwork Reduction Act Notice (as required by 5 CFR 1320.21)

Public reporting burden for this collection of information, including the time for reviewing
instructions, gathering and maintaining the data needed, and completing and reviewing the
collection of information is estimated for each respondent to average: 5 minutes/donor; 4
minutes/collector; 3 minutes/laboratory; and 3 minutes/Medical Review Officer. Federal
Employees may send comments regarding these burden estimates, or any other aspect of this
collection of information including suggestion for reducing the burden to the SAMHSA Reports
Clearance Officer, Paperwork Reduction Project (0930-0158), Room 16-105, Parklawn Building,
5600 Fishers Lane, Rockville, MD 20857. An agency may not conduct or sponsor, and a person
IS not required to respond to, a collection of information unless it displays a currently valid OMB
control number. The OMB control number for this project is 0930-0158.
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Chapter 8. ALCOHOL TESTING
PROCEDURES

The FTA regulation (49 CFR Part 655)
requires that you conduct breath alcohol
testing on safety-sensitive employees
consistent with 49 CFR Part 40, Subparts J
through N. The alcohol test consists of an
initial screen test, that if not negative, is
followed by a confirmatory test. A breath
alcohol test measures the alcohol in a
volume of breath expressed in terms of
grams of alcohol per 210 liters of breath.
Alcohol is the intoxicating agent in beverage
alcohol, ethyl alcohol, or other low
molecular weight alcohols. The test
measures the concentration of alcohol
regardless of its source. Thus, it will detect
alcohol consumed as a beverage, candy,
food, medicine, or other product where the
quantity of alcohol results in a breath
alcohol concentration above the minimum
cut-off levels.

Only saliva and breath tests using
approved devices are authorized by the DOT
for alcohol screen tests, and only breath tests

are authorized for confirmatory alcohol
tests. Urine and blood tests are not
allowed for DOT covered alcohol tests.

The FTA regulation (840.23) prohibits
any employer from allowing an employee
with an alcohol concentration of 0.04 or
greater to perform any safety-sensitive
duties until he/she has been evaluated by an
SAP and has passed a return-to-duty test.
An employee with an alcohol concentration
of 0.02 or greater, but less than 0.04, must
be removed from duty for 8 hours or until a
retest shows an alcohol concentration of less
than 0.02.

Section 1. ALCOHOL TESTING
DEVICES

The initial screen test may be conducted
using an evidential breath testing device
(EBT) or a non-evidential alcohol screen
device (ASD) using breath or saliva. The
confirmatory test can only be conducted
using an EBT.

Alcohol Screen Devices (ASD) (840.3).
An ASD is a breath or saliva device, other
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than an EBT, that is approved by the
National Highway Traffic Safety
Administration (NHTSA) and placed on a
conforming products list (CPL) for such
devices. At the time of publication, the CPL
had 16 testing devices that had been
approved as ASDs. Two of these were
saliva tests and 14 were non-evidential
breath tests.

ASDs may only be operated by trained
and qualified Screen Test Technicians
(STT). Only ASDs on the NHTSA
conforming products lists that have
instructions for them included in Part 40
may be used to conduct DOT alcohol
screening tests (840.229). An ASD can only
be used for a screen test and may not be
used for a confirmatory test.

Evidential Breath Testing Device
(EBT) (840.231). An EBT is a device that
measures an employee’s alcohol
concentration. It must be able to distinguish
alcohol from acetone at the 0.02 alcohol
concentration level. EBTs must be capable
of conducting air blank tests and external
calibration checks, and they must be
approved by NHTSA and operated by
qualified and trained Breath Alcohol
Technicians.

The Conforming Products List (CPL) of
EBT devices that was current as of the date
of this document’s publication is provided in
the Sample Documentation section of this
chapter. When viewing the CPL, special
note should be made that only those devices
listed without an asterisk (*) are authorized
for use in confirmatory alcohol testing under
the DOT alcohol testing program. NHTSA
will occasionally print updates to their CPL
of EBTs in the Federal Register. This list
can be found at: http://www.nhtsa.dot.gov
/people/injury/alcohol/ebtcpl021003FR. pdf.

For confirmation tests, EBTs must be
able to:

e Print each test result in triplicate or
three consecutive identical copies;

e Assign a unique number to each
completed test, allow the BAT and
the employee to read the number
before each test, and print the
number on each copy of the result;

e Print on each copy of the result the
manufacturer’s name for the device,
the device’s serial number, and the
time of the test;

e Distinguish alcohol from acetone at
the 0.02 alcohol concentration level;

e Test air blanks; and

e Perform external calibration checks.

Each EBT device must have a
manufacturer-developed quality assurance
plan approved by NHTSA (840.233). The
plan must include the following:

e A designated method or methods to
perform external calibration checks
of the device;
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e Specified minimum intervals for
performing external calibration
checks that account for different
frequencies of use, environmental
conditions (e.g., temperature,
altitude, humidity), and contexts of
operation (e.g., stationary or mobile
use);

e Specified tolerances on an external
calibration check within which the
EBT is regarded to be in proper
calibration; and

e Specified inspection, maintenance,
and calibration requirements and
intervals for the device.

The regulation specifically requires that
the employer comply with the NHTSA-
approved quality assurance plan by ensuring
that the external calibration checks of each
EBT are performed as described in the
manufacturer’s plan and that the EBT will
be taken out of service if any external
calibration check results in a reading outside
the tolerances for the device. The EBT
cannot be placed back into service until it
has been repaired and has had an acceptable
external calibration check. The employer
must also ensure that the inspection,
maintenance, and calibration of each EBT is
performed by the manufacturer or a
maintenance representative certified by the
device’s manufacturer or an appropriate
state agency. The employer must also
maintain records of the external calibration
checks of the EBT and store the EBT in a
secure place when not being used. If the
employer delegates these duties to a service
agent, the employer remains responsible for
ensuring that these requirements are met.

Provisions should be made for a backup
EBT for times when the primary EBT is
unavailable, out of calibration, or being
serviced. You could acquire a second
instrument, arrange for a “loaner,” or

arrange to use another transit agency or
DOT employer’s EBT when necessary.
Other DOT employers might include school
bus agencies, trucking companies, airlines,
railroads, city/county public works
departments, etc.

Section 2. ALCOHOL TESTING
PERSONNEL

Screen Test Technicians (STT) and
Breath Alcohol Technicians (BAT) are the
only people authorized to conduct DOT
alcohol tests. STTs may conduct screen
tests only, whereas a BAT can conduct both
screen tests and confirmatory tests.

Screen Test Technician (40.213). To
serve as an STT, an individual must have
basic knowledge about the alcohol testing
process as specified in 49 CFR Part 40 and
current DOT alcohol testing program
guidance materials. The STT must have
qualifications training that follows the DOT
Model STT course, or an equivalent. The
STT must demonstrate proficiency in
following the alcohol testing procedures and
in the operation of the alcohol screen device
that he/she will be using. Proficiency will
be demonstrated by completing five
consecutive error-free mock tests under the
direct observation and scrutiny of a qualified
monitor. If the alcohol screen device that
the STT will be using indicates readings by
changes, contrasts, or other readings in
color, the STT must demonstrate as part of
the proficiency demonstration that he/she is
able to discern the changes, contrasts, or
readings correctly. STTs are required to
undergo refresher training every 5 years and
error correction training anytime a mistake
results in a cancelled test. See Chapter 5 for
a more detailed discussion of the STT
training requirements.
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Breath Alcohol Technician (840.213).
Breath alcohol technicians must know the
alcohol testing rule and the alcohol testing
program guidance materials published by
the DOT Office of Drug and Alcohol Policy
and Compliance (ODAPC). These materials
can be obtained at www.dot.gov/ost/dapc.

BATSs must receive qualifications training
that is in accordance with the DOT Model
BAT course, and be “trained to proficiency”
in the operation of the EBT he/she will be
using as well as the alcohol testing
procedures specified in the regulation. The
DOT Model course or equivalent must
provide training in the principles of EBT
methodology, operation, and calibration
checks. In addition, the BAT must complete
training on the fundamentals of breath
analysis for alcohol content, the procedures
required for obtaining a breath specimen,
and interpreting and recording EBT results.

The BAT must demonstrate competence
in the operation of the specific EBT he/she
will use. Proficiency demonstrations must
include seven consecutive error-free mock
collections performed before a qualified
monitor. The BAT will also be required to
receive refresher training every 5 years and
error-correction training anytime a mistake
results in a cancelled test. See Chapter 5 for
a more detailed discussion of the BAT
training requirements.

If one BAT is selected as the primary
EBT operator, provisions should be made

for backup services. Each BAT/STT is
required to maintain documentation showing
that he/she has successfully met all the
requirements. This documentation must be
made available to employers and DOT
representatives upon request. Employers
should periodically check their service
agent’s records to ensure that the minimum
training and proficiency demonstration
requirements are being met.

The immediate or direct supervisor of an
employee cannot serve as the BAT or STT
for that employee’s test. Law enforcement
officers who have been certified by state or
local governments to conduct breath alcohol
tests on the EBT or ASD that was used for
the test are deemed to be qualified as BATs
and are not required to complete the DOT
training requirements. If local law
enforcement agencies will be used to
conduct alcohol testing services under the
DOT regulations, the alcohol testing devices
utilized should be checked against the
NHTSA conforming products list to
determine if they qualify as EBTSs.

Section 3. ALCOHOL TESTING
SITES

Alcohol Testing Site (840.221).
Alcohol test sites should provide visual and
aural privacy. The alcohol test can be
performed in a medical facility, employer’s
facility, a mobile collection facility (e.g., a
van equipped for alcohol testing) or any
other facility meeting the privacy
requirements.

EBTs and ASDs can be purchased and
operated directly by the transit system or
any service agent willing to perform breath
testing services. If possible, alcohol tests
should be performed at the same location
used to collect urine for drug tests. By
conducting the alcohol and drug tests in the
same location, the time and logistical
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problems associated with the collection
process will be minimized when an
employee will be taking both an alcohol and
a drug test. Remember, in instances where a
drug and alcohol test will both be conducted,
the alcohol test is to be performed first and
without undue delay.

In unusual circumstances (e.g., accident,
reasonable suspicion) when an alcohol
testing site meeting these requirements is not
available, the alcohol test can be conducted
in @ manner that provides the employee with
privacy to the greatest extent practicable
(i.e., back of a supervisor’s car at an
accident scene).

Testing sites must have the necessary
personnel, materials, equipment, and
facilities to conduct the test. The testing site
must prevent unauthorized individuals from
entering the testing area. The only people
who should be authorized to enter the testing
site are the employees being tested, BATS,
STTs, and other alcohol testing site workers,
DERs, and DOT agency representatives.
Employee representatives should be allowed
to enter only if authorized by the employer’s
policy or labor management agreement.
Anyone entering the site must be supervised
by the BAT/STT, and he/she may be
removed from the site anytime the
BAT/STT believes the individual is
obstructing, interfering with, or causing
unnecessary delays in the testing process.
No one other than the BAT/STT, employee,
and/or DOT agency representative may
actually witness the testing process.

The EBT and ASDs must be stored in a
secure place when not in use. The site must
be secured with no unauthorized access at
any time the EBT is unsecured or when
testing is occurring. The BAT must conduct
only one test at a time and must not leave
the testing site while the preparations for
testing or the test itself are in progress.

Recommendation
Locating Rural Alcohol Testing Sites

The number, location, and availability of
alcohol breath testing services may be limited,
especially in very rural areas. Employers
who are experiencing difficulty finding
alcohol testing sites may wish to join forces
with other transportation employers in your
region to purchase EBT and BAT services as
a group (see Chapter 11,“Joining a
Consortium).” Transportation employers
may include transit systems, trucking firms,
school bus operations, or other agencies that
have drivers holding CDLs.

In very rural areas, some transit agencies
conduct their own initial screens using
inexpensive saliva ASDs, and then using local
law enforcement agencies to conduct
confirmatory tests using their EBTs. This
arrangement is less expensive for the transit
system because they need not purchase or
maintain an EBT. Yet, it is not a burden on
the local law enforcement agency since they
will be called upon on only in the rare event
that the initial screen indicates a breath
alcohol concentration of 0.02 or greater. This
approach will only work if the local law
enforcement agency agrees and the
confirmatory test can be performed within 30
minutes of the screen test.

This method should be implemented with
caution to avoid any perception of testing as a
“police” action. However, where there are
no alternatives, use of local law enforcement
agencies may be the only workable option.

Any employer, new or existing, that
needs to establish alcohol testing services
within its service area should consider the
following procedures for identifying
potential vendors:

1. Develop specifications for EBT/ASD
and BAT/STT services consistent
with 49 CFR Part 40. Estimate the
number and types of tests to be
performed throughout the year.
Specify the hours of required
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availability and the need for backup
equipment and trained personnel.

2. Confer with other employers in your
region who must purchase alcohol
testing services to satisfy DOT
regulations. Determine how these
employers are meeting the
requirement for testing. ldentify
potential contractors and consortia
(private and public) for testing
services.

3. Investigate the current and potential
availability of EBT/ASD and
BAT/STT services in the local
community and evaluate the level of
interest in the provision of testing
services.

4. Select an alcohol collection site. If
possible, the alcohol specimen
collection site should be the same as
the drug specimen collection site.

5. Develop a contract that specifies the
obligation of the collection site to
maintain equipment quality
standards and BAT/STT
qualifications, refresher, and error-
correction training consistent with 49
CFR Part 40 throughout the duration
of the contract. Require that
sufficient records of the quality
control measures, equipment
calibration, and training be provided
for documentation.

Section 4. ALCOHOL BREATH
TESTING PROCESS

The following procedures must be used
to conduct the alcohol breath test:

Preparation (840.241). Upon arrival at
the alcohol collection site, the employee
must check in to have his/her arrival time
noted. If the employee arrived late as

determined by the employer, the BAT/STT
must notify the DER immediately and
follow the DER’s instructions. A late arrival
may be considered a test refusal.

As soon as the employee arrives at the
testing site, the testing process should begin
without undue delay. If both a drug and
alcohol test are to be performed, the alcohol
test is to be conducted first unless practical
considerations warrant otherwise. The
process is not to be delayed to await an
employer or employee representative.

The employee must provide positive
identification to the BAT/STT. The
identification can be a company photo
identification card or a photo identification
card issue by a federal, state, or local
government (e.g., driver’s license). Faxes
and photocopies of identification will not be
accepted. Positive identification by an
official employer representative (e.g.,
supervisor) is acceptable. If the employee
does not produce the proper identification,
the BAT/STT must contact the DER to
verify the identity of the employee.

The BAT/STT will explain the testing
procedure to the employee and show
him/her the instructions on the back of the
alcohol testing form. The new Alcohol
Testing Form, (ATF) printed as Appendix G
of Part 40, must be used for all DOT
covered alcohol tests performed since
February 1, 2002. Only the DOT ATF can
be used for a DOT alcohol test. The DOT
ATF cannot be used for non-DOT alcohol
tests. A copy of the ATF is provided in the
Sample Documentation section of this
chapter.

Chapter 8. Alcohol Testing Procedures

8-6 August 2002



The BAT/STT completes Step 1 of the
ATF by filling in the information regarding
the employee, employer, DER and reason
for the test. The employee is directed to
complete Step 2 of the ATF and sign the
certification. If the employee refuses to sign
the certification in Step 2 of the process, it
will be considered a test refusal, the test will
be halted, and the DER will be notified
immediately.

Screen Tests. The screen test will be
given with an EBT or ASD. If an EBT or
non-evidential breath testing device is used
(840.243), an individually wrapped mouth
piece will be selected by the BAT/STT or
the employee. The mouthpiece will be
attached to the device, and the employee
will be instructed to blow forcefully into the
mouthpiece for 6 seconds, or until the device
indicates that a sufficient amount of breath
has been obtained. The displayed result will
be shown to the employee. The test results
will be recorded on the ATF.

If a saliva ASD is used for the screen
test (840.245), the STT will check the
expiration date on the device and show it to
the employee. The package will be opened
in the presence of the employee, and the
STT will offer the device to the employee,
instructing him/her to insert it into his/her
mouth until it becomes saturated with saliva.
If the test does not activate, or the employee
chooses not to use the device, the STT will
insert the device into the employee’s mouth

and gather the saliva. Upon removal of the
device from the mouth, the STT will check
to see if the device was activated. If so, the
STT will await the appropriate time defined
by the manufacturer and then read the result
displayed. In all cases, the result must be
read within 15 minutes of the test. The STT
will show the result to the employee and
enter the result on the ATF. If the test
cannot be completed, one reattempt is
allowed. If the reattempt is not successful,
the employee must be directed to take a new
test immediately using an EBT.

Confirmation Test (840.251). If the
result of the screen test is an alcohol
concentration of less than 0.02, no further
testing is required, and the BAT/STT will
report the result to the DER as a negative
test. The employee may then return to
his/her safety-sensitive position. If the
result of the screen test is an alcohol
concentration of 0.02 or greater, a
confirmation test must be performed.

The confirmation test must be conducted
at least 15 minutes, but not more than 30
minutes, after the completion of the screen
test. This delay prevents any accumulation
of alcohol in the mouth from leading to an
artificially high reading, as any residual
amount of alcohol left in the mouth will
dissipate prior to the confirmation test.
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At the conclusion of the screen test, the
BAT/STT will inform the employee of the
need to conduct a confirmation test and
instruct the employee not to eat, drink, or
put any object or substance in his or her
mouth. The BAT/STT will also instruct the
employee not to belch to the extent possible
while awaiting the confirmation test. The
BAT/STT must inform the employee why
the waiting period is needed and that while it
is in the employee’s best interest to follow
the instructions, the test will be conducted at
the end of the waiting period, even if they
are disregarded.

If more than 30 minutes have elapsed
since the time of the screen test, the cause
for the delay must be documented, but the
test remains valid.

Before the confirmation test is
administered, the BAT shall conduct an air
blank on the EBT in the presence of the
employee. If the reading is greater than
0.00, the BAT shall conduct one more air
blank. If the second air blank reading is
greater than 0.00, the EBT must not be used
to conduct the test.

The confirmation test is conducted using
the same procedures as the screening test. A
new mouthpiece will be used and inserted
into the EBT. The employee will be
instructed to blow forcefully into the
mouthpiece for at least 6 seconds, or until
the device indicates it has an adequate
breath sample. The result on the display
must be shown to the employee. The result
and unique test number that the EBT prints
out must also be shown to the employee.

The BAT will sign and date the form. If
the test result is less than 0.02, the test is
over, the employer will be given his/her
copy of the ATF, and the employee will be
dismissed. If the test result is 0.02 or above,
the BAT will instruct the employee to sign

and date the certification statement on Step
4 of the ATF (It is not a test refusal if the
employee refuses to sign Step 4 of the ATF).
The BAT will immediately transmit the
results directly to the DER so the employee
can be immediately removed from safety-
sensitive duties. The BAT will attach the
alcohol test result printout directly onto the
ATF with tamper evident tape (unless the
results are printed directly on the form).

If the initial and confirmatory test results
are different, the confirmation test result is
deemed to be the final result. An employer
cannot take action against an employee
under these regulations for a positive screen
test (i.e., 0.040 or greater) when the
confirmatory test result is negative (i.e.,
0.039 or less). If the alcohol test is positive,
the employer should make arrangements to
drive the employee from the collection site
to avoid liability.

Reporting. The BAT will transmit all
results to the DER confidentially (in writing,
in person, by telephone, or other electronic
means). In the event an individual must be
removed from safety-sensitive duties (0.02
or above or test refusal), the BAT will notify
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the employer’s representative immediately.
The DER must have a mechanism to
establish the identity of the BAT when test
results or other confidential information is
provided over the phone or electronically
(e.g., password). The EBT will produce a
printout of the test results in triplicate or
print three consecutive identical copies of
the results. The three copies of the printout
will be attached to each of the three copies
of the ATF. Copy 1 must be retained by the
BAT, Copy 2 must be provided to the
employee, and Copy 3 must be transmitted
to the employer.

Test Refusal (840.261). Similar to
drug testing, there are a number of behaviors
defined in the regulation that constitute an
alcohol test refusal. These are listed below.

e Failure to appear for the test
within the timeframe defined by
the employer.

e Failure to remain at the testing
site until the testing process is
complete.

e Failure to attempt to provide a
specimen.

e Failure to provide sufficient
breath with no valid medical
explanation for the inability to
provide the required specimen.

e Failure to undergo a medical
examination associated with
insufficient volume procedures.

e Failure to sign the certification
on Step 2 of the ATF.

e Failure to cooperate with the
collection process.

Anytime an employee exhibits any of
these behaviors, the BAT/STT must
immediately terminate the test, notify the
DER directly, and note the test refusal on
the form.

The DOT and the FTA do not require
pre-employment alcohol testing. However,
if a DOT covered agency chooses to
perform pre-employment alcohol testing, it
may do so as long as the DOT testing
procedures are followed. (8655.41).
Applicants who do not appear for a pre-
employment alcohol test or leave the
collection site prior to commencement of the
alcohol testing process are not deemed to
have refused a pre-employment alcohol test.

Insufficient Volume (840.263;
840.265). If an employee attempts and fails
to provide enough breath, the BAT must
instruct the employee to make another
attempt to provide a sufficient breath
specimen. The BAT should provide
additional instruction on the technique that
should be followed and coach the employee
through the process. If the second attempt is
unsuccessful, the BAT may provide another
opportunity to the employee to provide a
specimen if the BAT believes it is likely that
the next attempt would be successful.

If the individual is still unable to provide
a sufficient breath specimen, the BAT may
attempt to operate the EBT in manual mode,
or they may use a saliva ASD, if available.
If attempts are still unsuccessful, the
BAT/STT will contact the DER and note the
insufficient volume on the ATF. The
employer must then inform the employee
that he/she has 5 days to obtain a medical
evaluation from a licensed physician to
determine if the insufficient volume had a
valid medical explanation.

The physician has to be acceptable to the
employer and must have expertise in the
medical issues related to the insufficient
volume. The physician shall determine if a
medical condition is present, and if so
determine if the condition has, or with a
high degree of probability could have,
precluded the employee from providing a
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sufficient amount of breath. A medical
condition includes any ascertainable
physiological condition or a medically
documented pre-existing psychological
disorder. This does not include unsupported
assertions of “situational anxiety” or
hyperventilation.

If no valid medical explanation is found,
the insufficient volume is considered a test
refusal. 1f a valid medical explanation is
provided, the test will be cancelled.

Incomplete or Cancelled Tests (840.267).
To protect the integrity of the test and to
ensure accurate results, the procedures for
conducting an alcohol breath test are
rigorous. Alcohol confirmation tests are
considered invalid when the following
occurs:

e A saliva test is used for a screen test
after its expiration date, the waiting
time specified by the manufacturer is
not adhered to, or the device is not
activated,

e The BAT does not wait 15 minutes
between the screening and
confirmatory tests;

e Avalid air blank test is not
performed before each confirmation
test;

e The air blank conducted before the
confirmation test has a reading other
than 0.00;

e The EBT fails to print the
confirmation results;

e The sequential test number on the
EBT is not the same as the number
on the printout, or the alcohol
concentration displayed on the EBT
is different from what was printed
out; or

e The external calibration check of the
EBT produces a result outside the
allowed tolerance levels. In this
case, every test result of 0.02 or
above obtained on the EBT since the
last valid external calibration check
will be cancelled (840.267).

These results are considered “fatal
flaws” and cannot be corrected. The test
is cancelled and considered neither
positive nor negative. Cancelled tests
must be reported to the DER within 48
hours of the cancellation. The employee
must be treated as if the test never
occurred. If the employee needs a
negative test result for a return-to-duty
or follow-up test, a retest must be
performed. Otherwise, a retest
following a cancelled test is prohibited.
A cancelled test does not count toward
the minimum random testing rate
requirements.

Other problems that occur are
considered correctable. If the BAT/STT
becomes aware of a problem during the
testing process, the BAT/STT must try
to correct the problem immediately and,
if necessary, repeat the test. If a test is
repeated, the BAT/STT is not limited to
the number of attempts that can be made
to complete the test as long as the
employee is making a good faith effort
to provide the breath specimen. If a
testing device is inoperable, efforts must
be made to locate another testing device
to complete the test.

If the BAT/STT or employer
becomes aware of a “correctable flaw”
that has not already been corrected, the
individual must take all practicable
actions to correct the problem so that the
test is not cancelled. If these problems
are not corrected, the test must be
cancelled.
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Examples of errors that require
corrective action include the following:

e The BAT/STT does not sign the
ATF;

e If the employee fails to sign Step
4 of the ATF, and the BAT/STT
neglects to note such in the
Remarks section of the ATF; and

e The BAT/STT uses a non-DOT
alcohol testing form for a DOT
test.

All “fatal” and *“correctable” flaws must
be documented. No person concerned with
the testing process including the employer,
employee representative, arbitrator, etc.,
may declare a test cancelled based on a
mistake in the process that does not have a
significant adverse effect on the right of the
employee to a fair and accurate test. Thus,
minor administrative mistakes or an error
that does not affect employee protections
cannot be used as grounds to cancel DOT
test results.

Section 5. EMPLOYER
RESPONSIBILITIES

Employers are responsible for ensuring
that all aspects of the alcohol testing
program are in compliance with 49 CFR
Part 40. Even though employers may hire
service agents to perform the testing
functions, the employer cannot delegate the
responsibility for compliance. An FTA
recipient or subrecipient whose service
agents do not meet, or who violate,
applicable requirements and procedures of
Part 40 will be deemed to be out of
compliance and subject to losing their FTA
funding.

All written or unwritten contracts,
agreements, or arrangements with service
agents concerning the provision of DOT
drug and alcohol testing services are
deemed, as a matter of law, to require
compliance with all applicable DOT and
FTA drug and alcohol testing regulations
(840.11).

Employer Actions. Once an employer is
notified by the BAT/STT of a confirmed
positive alcohol test result (> 0.04) or a test
refusal, the employer must immediately
remove the employee from safety-sensitive
job duties. The employer must not wait for
the written report from the BAT. The
employee cannot be returned to safety-
sensitive duty until the employee has
successfully completed the return-to-duty
process as defined further in Chapter 9 of
these Guidelines.

A test result that is 0.02 or greater, but
less than 0.04 is not a positive test under the
regulations and, therefore, does not have the
same consequences. Since the test result is
also non-negative, the employee must be
removed from safety-sensitive duties and
cannot be allowed to return until the next
regularly scheduled duty period, but not less
than 8 hours. The employee may perform
safety-sensitive functions earlier if a retest
indicates an alcohol concentration of less
than 0.02. Because an alcohol test result in
this range is not positive, employers may not
impose any additional consequences under
FTA authority. However, employers may
establish consequences for a non-negative
test result under their independent authority
that is otherwise consistent with law. For
example, some employers discipline
employees that have been removed from
duty because of a non-negative test result as
an unexcused absence and not as a violation
of the FTA drug and alcohol testing rule.
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In addition to stipulating the
consequences of a positive alcohol test
result, employers should clearly specify in
their company plan other employee actions
that are prohibited by the FTA regulation.
Prohibited employee conduct includes the
following:

e Using alcohol while performing
safety-sensitive functions;

e Using alcohol within 4 hours prior to

performing safety-sensitive
functions;

e Performing a safety-sensitive
function with an alcohol
concentration of 0.04 or greater;

e Consuming alcohol while on-call;
and

e Using alcohol within 8 hours

following a covered accident unless

the employee has already taken a
post-accident alcohol test.

Employers must not permit a safety-
sensitive employee to perform a safety-

The summary on the following page
provides a quick reference of test results and
subsequent employer actions. For more
explanation, the regulatory text should be
consulted.

If a test is cancelled when a negative test
is required (i.e., return-to-duty, follow-up),
the employer must send the employee back
for another test. The employer cannot add
any consequences to a cancelled test. The
employer is not allowed to alter an alcohol
test result once confirmed by the BAT.

sensitive function if that employee has
violated any of these provisions. Employers
should also establish consequences for each
of the prohibited behaviors.
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Summary of Test Results and Subsequent Employer Actions

Test Result

Verified Result

Employer Action

Negative

Negative

No Action

Confirmation Test > 0.02, but < 0.04
[840.23; §655.48; §655.61]

Not Negative—Not
a Rule Violation

Remove From Safety-Sensitive
Duty For 8 Hours Unless a
Retest Results in < 0.02;
Employer Consequence Under
Company’s Independent
Authority

Confirmation Test > 0.04 [§40.23;
§655.61]

Positive

Remove From Safety-Sensitive
Duties; Refer to SAP;
Employer Consequence

Test Refusal

[§40.261; §655.49]

Test Refusal—Rule
Violation

Removal From Duty; Refer to
SAP; Employer Consequence

Insufficient Volume With Medical
Explanation [840.265]

Cancelled

No Action

Insufficient Volume With No Medical
Explanation [840.265]

Test Refusal—Rule
Violation

Removal From Duty; Refer to
SAP; Employer Consequences

Fatal Flaw (Random, Post-Accident,
Reasonable Suspicion) [840.267]

Cancelled

No Action

Fatal Flaw (Return-to-Duty, Follow-
up)[840.273]

Cancelled

Retest

Consumption of Alcohol While
Performing Safety-Sensitive Duties
[8655.32]

Rule Violation

Remove From Safety-Sensitive
Duties; Employer
Consequence

Consumption of Alcohol Within 4 Hours
of Performing Safety-Sensitive Duties
[8655.33(a)]

Rule Violation

Remove From Safety-Sensitive
Duties; Employer
Consequences

Consumption of Alcohol While On-
Call—Employee Refuses Work
[8655.33(b)]

No Rule Violation

Employer Consequences for
Missed Assignment

Consumption of Alcohol While On-
Call—Employee Reports for Work
[8655.33(b)]

Rule Violation if
Alcohol Level >0.02

Remove from Safety-Sensitive
Duties; Employer
Consequences

Consumption of Alcohol Within 8 Hours
Following An Accident Without
Previously Undergoing an Alcohol Test
[8655.34]

Rule Violation if
Alcohol Level > 0.02

Removal From Safety-
Sensitive Duties; Employer
Consequences
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Sample Documentation
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Highway Safety Programs; Conforming Products List of Screening Devices to
Measure Alcohol in Bodily Fluids
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[Federal Register: May 4, 2001 (Volume 66, Number 87)]

[Notices]

[Page 22639-22640]

From the Federal Register Online via GPO Access [wais.access.gpo.gov]
[DOCID:fr04my01-164]

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety Administration

[Docket No. NHTSA-2001-9324]

Highway Safety Programs; Conforming Products List of Screening Devices To Measure Alcohol in
Bodily Fluids

AGENCY: National Highway Traffic Safety Administration, DOT.

ACTION: Notice.

SUMMARY : This notice amends the Conforming Products List (CPL) of devices that conform to the
Model Specifications for Screening Devices that Measure Alcohol in Bodily Fluids (59 FR 39382).

EFFECTIVE DATE: May 4, 2001.

FOR FURTHER INFORMATION CONTACT: Dr. James F. Frank, Office of Research
and Traffic Records, Research and Evaluation Division (NTS-31), National Highway Traffic Safety
Administration, 400 Seventh Street, SW., Washington, DC 20590; Telephone: (202) 366-5593.

SUPPLEMENTARY INFORMATION: On August 2, 1994, Model Specifications for Screening
Devices to Measure Alcohol in Bodily Fluids were published in the Federal Register (59 FR 39382). In
these model specifications, NHTSA recognized industry efforts to develop new technologies. These
specifications established performance criteria and methods for testing

alcohol screening devices using either breath or other bodily fluids to measure alcohol content. NHTSA
established these specifications to support State laws that target youthful offenders (i.e., ~“zero tolerance"
laws) and the Department of Transportation's workplace alcohol testing program. NHTSA published its
first CPL for screening devices on December 2, 1994 (59 FR 61923; with a correction in 59 FR 65128).
Five devices were on that first list.

On August 15, 1995, NHTSA amended its CPL of screening devices to measure alcohol in bodily
fluids in the Federal Register (60 FR 42214) by adding two additional devices to the list, thereby bringing
the list to seven devices.
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Since the publication of that list, five additional devices have been evaluated at the VVolpe National
Transportation Systems Center in Cambridge, MA and found to conform to the model specifications.
Accordingly, these five devices, listed in alphabetical order, are
being added to the CPL.

The first new listing is the >>Alcohol ™" disposable breath alcohol tubes manufactured by Akers
Laboratories, Inc., of Thorofare, NJ. These are disposable tubes that use a potassium
dichromate color change to indicate whether the BAC of a breath sample is above the 0.02 threshold.
These devices passed all requirements of the model specifications except when read under sodium vapor
lighting conditions. Hence, they are approved for use except under sodium vapor lighting conditions, and
the manufacturer's package insert specifies
this limitation.

The second new listing is the Alco Check 9000 manufactured by Alco Check International of
Hudsonville, MI. This device differs from the Alco Check 3000 D.O.T. and the Alco Screen 3000 (the
same device sold under two different names) in that it allows for the storage and retrieval of test data by
use of an added memory chip. As the Alco Check 3000 D.O.T. and the Alco Screen 3000 already
conform to these model specifications, and the added memaory chip does not change the alcohol-
measuring capability of the device, NHTSA did not require the new Alco Check 9000 to be retested
before listing it on this CPL for screening devices.

The third new device on the CPL is the ABI (Alcohol Breath Indicator) manufactured by HAN
International Co. Ltd. of Seoul, Korea. This is an electronic device with a two-digit numerical display that
uses a semi-conductor sensor.

The last two devices are the “"PAS Il1a" and the “"PAS Vr" manufactured by PAS Systems
International, Inc. of Fredericksburg, VA. These are both electronic devices that use a fuel cell sensor
with a two-digit numerical display. The PAS Illa and PAS Vr are modifications of two different passive
alcohol sensors made by the same company, but with a disposable mouthpiece added so that an
appropriate deep-lung air sample can be obtained for breath measurements.

Two housekeeping items are also addressed in this notice. First, the company previously listed as STC
Diagnostics, Inc. has changed its name to OraSure Technologies, Inc. and the new CPL reflects the
inclusion of the new company name in addition to the old one. The name
of its product, the Q.E.D. A150 Saliva Alcohol Test, remains the same. Second, there are a number of
handheld breath test devices on the NHTSA CPL for Evidential Breath Testers that frequently are used as
screening devices. It should be noted that any device on the most recent NHTSA CPL for EBTs which
was published on July 21, 2000 (65 FR 45419) that was tested against the 1993 Model Specifications for
Evidential Breath Testers (58 FR 48705) also fully meets the requirements of the Model Specifications
for Screening Devices that Measure Alcohol in Bodily Fluids. Both procedures evaluate the performance
of instruments at the
0.020 BAC level.
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The Conforming Products List is therefore amended as follows:

Conforming Products List of Alcohol Screening Devices

Manufacturer Device(s)
Akers Laboratories, Inc., Thorofare, NJ Alcohol ™\2\
Alco Check International\1\, Hudsonville, Ml Alco Check 3000 D.O.T.
Alco Screen 3000
Alco Check 9000
Chematics, Inc., North Webster, IN ALCO-SCREEN 02™3\
Guth Laboratories, Inc., Harrisburg, PA Alco Tector Mark X
Mark X Alcohol Checker
Han International Co., Ltd., Seoul, Korea A.B.l. (Alcohol Breath Indicator)
OraSure Technologies, Inc., Bethlehem, PA Q.E.D. A150 Saliva Alcohol Test

(Formerly STC Technologies, Inc.).

PAS Systems International, Inc., PAS Illa
Fredericksburg, VA PAS Vr
Repco Marketing, Inc., Raleigh, NC Alco Tec I
Roche Diagnostic Systems, Branchburg, NJ On-Site Alcohol \4\
STC Technologies, Inc Q.E.D. A150 Saliva Alcohol Test
Sound Off, Inc.\1\, Hudsonville, MI Digitox D.O.T.

Alco Screen 1000

\1\ The devices listed by these manufacturers are the same devices sold under different names.

\2\ It should be noted that the Alcohol disposable breath alcohol screening device manufactured by
Akers Laboratories, Inc. passed the model specifications under all lighting conditions except one,
namely sodium vapor lighting. The device is being listed on this CPL with the understanding that the
manufacturer will specify in written instructions accompanying the product that the device should not
be used under sodium vapor lighting conditions. It passed the testing under all other conditions.

\3\ While the ALCO-SCREEN 02™ saliva-alcohol screening device manufactured by Chematics, Inc.
passed the requirements of the model specifications when tested at 40 deg.C (104 deg.F), the
manufacturer has indicated that the device cannot exceed storage temperatures of 27 deg.C (80 deg.F).
Instructions to this effect are stated on all packaging accompanying the device. Accordingly, the
device should not be stored at temperatures above 27 deg.C (80 deg.F) and, if the device is stored at or
below 27 deg.C (80 deg.F) and used at higher temperatures (i.e., within a minute), the devices met the
model specifications and the results persisted for 10-15 minutes. When these devices were stored at or
below 27 deg.C (80 deg.F) and were equilibrated at 40 deg.C (104 deg.F) for an hour prior to sample
application, the devices failed to meet the model

specifications. Storage at temperatures above 27 deg.C (80 deg.F), for even brief periods of time, may
result in false negative readings.

\4\ While this device passed all of the requirements of the model specifications, readings should be
taken only after the time specified by the manufacturer. For valid readings, the user should follow the
manufacturer's instructions. Readings should be taken one (1) minute after a sample is introduced at or
above 30 deg.C (86 deg.F); readings should be taken after two (2) minutes at 18 deg.C-29 deg.C (64.4
deg.-84.2 deg.F); and readings should be taken after five (5) minutes when testing at temperatures at
or below 17 deg.C (62.6 deg.F). If the reading is taken before five (5) minutes has elapsed under the
cold conditions, the user is likely to obtain a reading that underestimates the actual saliva-alcohol
level.
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Note that the device made by Akers Laboratories, Inc. is a single-use, disposable breath test device.
The devices manufactured by Chematics, Inc., OraSure Technologies, Inc., Roche Diagnostic
Systems, Inc., and STC Technologies, Inc. are all single-use, disposable saliva
alcohol test devices. The other devices listed are electronic breath testers. Those manufactured by PAS
Systems International, Inc. use a fuel-cell sensor, whereas those manufactured by Alco Check
International, Guth Laboratories, Han International Co., Ltd., Repco
marketing, Inc., and Sound Off, Inc. use semi-conductor sensors.

Issued on: May 1, 2001.

Rose A. McMurray,

Associate Administrator for Traffic Safety Programs.
[FR Doc. 01-11318 Filed 5-3-01; 8:45 am]
BILLING CODE 4910-59-P
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2000/ Notices 45419

SUMMARY: The FHWA is issuing this
notice to advise the public that a
supplement to an Environmental Impact
Statement (EIS) will be prepared for a
proposed highway project in Lincoln
County, Oregon. The Oregon
Department of Transportation (ODOT)
initially started the project development
process for the proposed Pioneer
Mountain-Eddyville project with the
intent to use their own funds to
construct the project. They published a
Draft Environmental Impact Statement
(DEIS) in September 1993 and held a
Public Hearing in October 1993. ODOT
did not complete the final EIS for the
proposed project. ODOT is now
proposing to request federal aid
participation for the project. As a result,
FHWA is reviewing the DEIS, public
hearing testimony, and comments
received on the DEIS to determine if all
federal regulations and processing
requirements have been met.

FOR FURTHER INFORMATION CONTACT:
Anthony Boesen, Region 2 Liaison
Engineer, Federal Highway
Administration, Equitable Center, Suite
100, 530 Genter Street NE, Salem,
Oregon 97301, Telephone (503) 399—
5749.

SUPPLEMENTARY INFORMATION: The
FHWA, in cooperation with ODOT and
after evaluation of the DEIS, public
hearing testimony and written
comments, will prepare a Supplemental
Environmental Impact Statement for the
project, and hold additional public
hearing as necessary.

The proposed project will realign a 10
mile, 2-lane roadway section from mile
point 14.5 to 24.75 of the Corvallis-
Newport Highway (US 20). Two Build
Alternatives and a No-Build Alternative
were considered in the DEIS. Build
Alternative number one generally
followed the existing roadway and the
Yaquina River. Build Alternative
number two is on new alignment and
overall reduces the highway length by
2.5 miles. An option common to both
Build Alternatives was considered for a
short segment on the west end of the
project; this design option was a
channel change of Simpson Creek.
Based on public input, agency
comments and coordination, and overall
environmental impacts, Build
Alternative number two without the
channel change of Simpson Creek is the
preferred alternative determined by
ODOT. Lincoln County has strongly
supported Alternative 2 and has now
included the proposed project in their
county comprehensive land use plans.

The project is considered necessary to
improve the highway to current safety
standards, eliminate numerous sharp

curves, reduce a higher than average
accident rate that occurs on this
segment of highway, and is part of an
overall upgrade of this highway between
the Willamette Valley and the Oregon
Coast.

There have been no significant
changes in development/conditions in
the area since the DEIS was prepared, as
the proposed route is predominately
through underdeveloped large timber
company holdings that have been
logged within recent years. The project
has been developed with consideration
for the proposed listings of the salmon
by the National Marine Fisheries
Service (NMFS). Since then the salmon
has been formally listed by NMFS.
There appears to be no Section 4(f)
eligible properties that would be
impacted by this proposed project.

The DEIS describing the proposed
action and solicitation of comments was
sent to all appropriate federal, state, and
local agencies by ODOT. Public
meetings and a public hearing were held
for the project. ODOT published a
Hearing Study Report/Decision
Document in March 1994 that
summarized and responded to all
comments received at the public hearing
and on the DEIS. As a result of
comments received, minor changes are
being considered for inclusion in the
proposed project and subsequent
environmental documents. Since ODOT
formally circulated the DEIS, we
propose to develop a supplemental EIS
and circulate it with a copy of the
summary of the DEIS as part of our
normal distribution. Copies of the entire
DEIS will be made available upon
request. Additional public meetings/
public hearing will be held as needed.

To ensure that the full range of issues
related to this proposed action are
addressed and significant issues
identified, comments, and suggestions
are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Research,
Planning and Construction. The regulations
implementing Executive Order 12372
regarding intergovernmental consultation on
Federal programs and activities apply to this
program.)

Issued on: July 12, 2000.
Elton Chang,
Environmental Engineer, Oregon Division.
[FR Doc. 00-18454 Filed 7-20-00; 8:45 am]
BILLING CODE 4910-22-M

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

[Docket No. NHTSA-00-7570]

Highway Safety Programs; Model
Specifications for Devices To Measure
Breath Alcohol

AGENCY: National Highway Traffic
Safety Administration, DOT.

ACTION: Notice.

SUMMARY: This notice amends the
Conforming Products List for
instruments that conform to the Model
Specifications for Evidential Breath
Testing Devices (58 FR 48705).

EFFECTIVE DATE: July 21, 2000.

FOR FURTHER INFORMATION CONTACT: Dr.
James F. Frank, Office of Traffic Injury
Control Programs, Impaired Driving
Division (NTS-11), National Highway
Traffic Safety Administration, 400
Seventh Street, SW, Washington, D.C.
20590; Telephone: (202) 366—5593.
SUPPLEMENTARY INFORMATION: On
November 5, 1973, the National
Highway Traffic Safety Administration
(NHTSA) published the Standards for
Devices to Measure Breath Alcohol (38
FR 30459). A Qualified Products List of
Evidential Breath Measurement Devices
comprised of instruments that met this
standard was first issued on November
21, 1974 (39 FR 41399).

On December 14, 1984 (49 FR 48854),
NHTSA converted this standard to
Model Specifications for Evidential
Breath Testing Devices, and published a
conforming Products List (CPL) of
instruments that were found to conform
to the Model Specifications as
Appendix D to that notice (49 FR
48864).

On September 17, 1993, NHTSA
published a notice (58 FR 48705) to
amend the Model Specifications. The
notice changed the alcohol
concentration levels at which
instruments are evaluated, from 0.000,
0.050, 0.101, and 0.151 BAG, to 0.000,
0.020, 0.040, 0.080, and 0.160 BAGC;
added a test for the presence of acetone;
and expanded the definition of alcohol
to include other low molecular weight
alcohols including methyl or isopropyl.
On June 4, 1999, the most recent
amendment to the Conforming Products
List (CPL) was published (64 FR 30097),
identifying those instruments found to
conform with the Model Specifications.

Since the last publication of the CPL,
two (2) instruments have been evaluated
and found to meet the model
specifications, as amended on
September 17, 1993, for mobile and
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non-mobile use. They are: (1) device is a hand-held breath tester with The CPL has been amended to add
Intoxilyzer 400PA manufactured by a fuel cell alcohol sensor that is these two instruments to the list.

CMI., In.c. of Owensboro, KY. This _ microprocessor controlled. It is In accordance with the foregoing, the
device is a hand-held breath tester with  designed to minimize operator CPL is therefore amended. as set forth
a fuel cell alcohol sensor. (2) Alco involvement in performing the testand  gjow ’

Sensor IV-XL, manufactured by processing the test data. ’

Intoximeters, Inc. of St. Louis, MO. This
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES
Manufacturer and model Mobile Nonmobile
Alcohol Countermeasure Systems Corp., Mississauga, Ontario, Canada:

FAN (=T B L B LTSS P TP TP P TSUPOPUPRPPPRRTN X X
PBABOOOC ...ttt itttk b ekttt h et R R R R R e R R £ R R e SR e R AR e R e R e Rt AR e e Rt R e e R R e e R Rt et b e et bt nne e X X
BAC Systems, Inc., Ontario, Canada: Breath AnalysiS COMPULEI* ..........ceeiiiiiiiiiiiee e X X
CAMEC Ltd., North Shields, Tyne and Ware, England: IR Breath AnalyzZer® ..........cccccooiiiiiiiienieiiee e X X

CMI, Inc., Owensboro, KY:
Intoxilyzer Model:

4011AS-AQ* .
4011 AW* ..........
4011A27-10100% ......oevvveveee
4011A27-10100 with filter* .
5000 ..o
5000 (W/CAl. VAPOT RE-CIIC.) ..iitiiiiiiiiieitie ittt ettt ettt ettt sb et ebe et b ettt sae e et e e ebb e e b e e sbeeesbeseaneenbee e
5000 (WF8" ID HOSE OPLION) ...eeeiiiiiiieeiiiiie ettt et ee et e ettt e ettt e e e bt e e e st e e e e s be e e saabe e e aabb e e e abbeeesabbeeesabbeeesnnneesabneeeane
5000CD
L1000 7 1 R ERP SO UPRPRN
L0100 = TP TPPPRPPTPO
5000 (CAL DOJ)
510001 TS PPP PR PP
PAC L200% ... eeeteeiitie ittt ettt ettt h e a et bbb e e R e e R et oAt e £ et e b e eRe oAb e e R bt bt e he e e nhe e eab e e bt e e b e e naeeanne s
SD2

Decator Electronics, Decator, IL: Alco-Tector model 500*

Draeger Safety, Inc., Durango, CO:

Alcotest Model:
L0 1 0 TSP PPPRPRPR
T O TR PP PUPPPR
4 0 T 11 TP U PP PUPPPR
7110 MKIII-C
3 O T TP PPPUPPPPO
2 O 1 SRR PRPRN
Breathalyzer Model:

L0 PP PPP PP OPRPP

Gall's Inc., Lexington, KY:
Intoximeters, Inc., St. Louis, MO:
[ 210 (o T = T=T s (o g (DL 1 1=3 =T OSSPSR
[CTO [ (11411 (=T 1Y G | U UP T UPUPRRRIN
[T 101101 4 1=1 = 1Y | A A SRS
Auto Intoximeter*
Intoximeter Model:
110100 S PP PP PP PPPPUPTTPTPPPPPPIRE
3000 (rev B1)* ...
00Ol (= VA = 77 L TSP O PP OPPPRTOPI
00O (YA = 72 A LSS
3000 (rev B2A) w/FM option* .
3000 (Fuel Cell)* ........c..c.....
3000 D* ......
3000 DFC* ..
Alcomonitor ........
Alcomonitor CC .
Alco-Sensor Il ...
Alco-Sensor IV ......
P (oo ST o TS TG A PSSP UPRTR
(o0 Y=Y Yo | SR USRTSR
RBT-AZ

HXXXXXXXXXXXXXXXXXXXXXXXX

><><><><><>,_<><><>< XXXXXXXX XXXX XXXXXX XXXXXX

XXXXXXXXXXXXXXXXXXXXXXXXX

XXX XXX XXXXXX

XXXXXXXX XXXXXXXXX XXX
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued

Manufacturer and model

Mobile

Nonmobile

RBT IV with CEM (cell enhancement MOAUIE) ........cc.eiiiiiiiiiiiieiie ettt
INtOX EC/IR oo

Portable Intox EC/IR
Komyo Kitagawa, Kogyo, K.K.:

AUCOIYZEE DPA—2% ittt ettt oottt oottt e oo a bt e e o h et e oo s be e a2k bt e e ek bt e e oAk bt e e oa ket e e aRbe e e e bbe e e eab bt e e eabr e e e anbneeearbneeane

Breath AICONOI MEtEr PAM LOLB¥ ......cccciiiiiiiieieiee it e st e st e e st e e st te e e st e e e saaa e e e staeeeastaeaesntaeeesaseeessaneeeanseaeennseeenn
Lifeloc Technologies, Inc., (formerly Lifeloc, Inc.), Wheat Ridge, CO:

|2 27N {01010 = S SO ORPPRRPPR

PBA 3000-P* ..

PBA 3000C ...........

Alcohol Data Sensor .

[ 1= 01 SRR
Lion Laboratories, Ltd., Cardiff, Wales, UK:

Alcolmeter Model:

YU 1 (o B AN (oo [ (=] (=] T OO UPP P UP PR TP
Intoxilyzer Model:

O OO PR PR
5000 CD/FG5
BO00 EN ittt e e et e e e o et e e e e e R e e et e e e 1 e AR e e e e e e e e e R b e et e e e e aa s e r e e et e e e s e b e reeeeeaaannn
Luckey Laboratories, San Bernadino, CA:
Alco-Analyzer Model:
0 10 Lo PP P PP PP OPPPP
20007 ... et R e R e R e R R e R R e e R Rt eR e Rt e R e e R R e e r Rt e r et e e r e e e e
National Draeger, Inc., Durango, CO:
Alcotest Model:
40P O PP T URRT PSPPI
4 0 L P PUP PP PPPPRPRN
B4 O 1 1| TP TSP POPPPPPPPPPPPPRIN
7110 MKIII-C
7410 ............
TAL0 PIUS oot h e b e b e b e b e e b e b e s e an e
Breathalyzer Model:

National Patent Analytical Systems, Inc., Mansfield, OH:
BAC DataMaster (with or without the Delta-1 accessory) ............
BAC Verifier Datamaster (with or without the Delta-1 accessory)
DataMaster cdm (with or without the Delta-1 @CCESSOIY) .....ciuiiiiiiiiiiii ettt
Omicron Systems, Palo Alto, CA:
Intoxilyzer Model:
0 TSP P PP PR TP
4011AW*
Plus 4 Engineering, Minturn, CO: 5000 PIUSA* ..........oi ittt ettt ettt e e sttt e e asbe e e atbeeesbseeesnbreeasnnneeanes
Seres, Paris, France:
L (ol I = 1) =T U T O T PO T P T P UPPTOUPTOPPRURPPPIO
Alcopro
Siemans-Allis, Cherry Hill, NJ:
LY (oo 44 = i T T T TSSO P VP UPPTOUPTOPPRURPPPR
Alcomat F*
Smith and Wesson Electronics, Springfield, MA:
Breathalyzer Model:

Sound-Off, Inc., Hudsonville, MI:
Y (o] D7 | = L ST POUPRTOUPRRRPPT
LT A (oo B Y =T = TP
Seres AlCOPro .....cocevvevicieniiieieciiene
Stephenson Corp.: BreathalyZer Q00% ............oiuiiiiiiiiiii ettt ettt nb et e et e naeenane e e
U.S. Alcohol Testing, Inc./Protection Devices, Inc., Rancho Cucamonga, CA:
N [oTo R AN g F= 1YY Gt 101 SRR USRTRR

XXX XX XX XXX

X XX XXX XXXXXX

XXX XXXXX XXXXXX

XX XX XXX

XX XX XXXXX

XX XXX XX XXX

XX X X X

XX X X X

x

XXX XXXXX XXXXXX

XX XX XXX

X XX XX XXXXX
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CONFORMING PRODUCTS LIST OF EVIDENTIAL BREATH MEASUREMENT DEVICES—Continued

Manufacturer and model Mobile Nonmobile
AICO-ANGIYZEN 2000 ...ttt b et bbbt h et eh e bt bt bt ettt e e bt e b e sha e e eae e ene e teeaa X
F N (oo By AN g =11 Y74~ 2 0[O SO RUUPUPTRPRURPPPI X X

Verax Systems, Inc., Fairport, NY:

[T @AY =T 41T OSSPSR X X
BAC Verifier Datamaster ........ X X
BAC Verifier Datamaster II* X X

*Instruments marked with an asterisk (*) meet the Model Specifications detailed in 49 FR 48854 (December 14, 1984) (i.e., instruments tested
at 0.000, 0.050, 0.101, and 0.151 BAC.) Instruments not marked with an asterisk meet the Model Specifications detailed in 58 FR 48705 (Sep-
tember 17, 1993), and were tested at BACs = 0.000, 0.020, 0.040, 0.080, and 0.160. All instruments that meet the Model Specifications currently
in effect (dated September 17, 1993) also meet the Model Specifications for Screening Devices to Measure Alcohol in Bodily Fluids.

(23 U.S.C. 402; delegations of authority at 49
CFR 1.50 and 501.1)

Issued on: July 17, 2000.
Rose A. McMurray,

Associate Administrator for Traffic Safety
Programs.

[FR Doc. 00-18455 Filed 7—20-00; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

[Docket No. NHTSA-99-6187; Notice 2]

Athey Products Corporation, Grant of
Application for Decision That
Noncompliance Is Inconsequential to
Motor Vehicle Safety

Athey Products Corporation (Athey)
determined that certain Mobil model
Street Sweepers it produced are not in
full compliance with 49 CFR 571.105,
Federal Motor Vehicle Safety Standard
(FMVSS) No. 105, “Hydraulic and
Electric Brake Systems,” and filed an
appropriate report pursuant to 49 CFR
Part 573, “Defect and Noncompliance
Reports.” Athey also applied to be
exempted from the notification and
remedy requirements of 49 U.S.C.
Chapter 301—“Motor Vehicle Safety”
on the basis that the noncompliance is
inconsequential to motor vehicle safety.

Notice of receipt of an application
was published, with a 30-day comment
period, on October 21, 1999 in the
Federal Register (64 FR 56835). NHTSA
received no comments on this
application during the comment period.

Paragraph S5.5 of FMVSS No. 105
requires each vehicle with a gross
vehicle weight rating greater than
10,000 pounds, except for a vehicle with
a speed attainable in 2 miles of not more
than 33 mph, to be equipped with an
antilock brake system (ABS) that
directly controls the wheels of at least
one front axle and the wheels of at least
one rear axle of the vehicle. Vehicles
that do not comply with the
requirements of a FMVSS are subject to

the notification and remedy
requirements of Chapter 301, unless
exempted pursuant to 49 U.S.C.
30118(d) and 30120(h) on the basis that
the noncompliance is inconsequential to
motor vehicle safety. The effective date
of the requirement for ABS on medium
and heavy duty hydraulically-braked
trucks was March 1, 1999.

Between March 1, 1999 and July 31,
1999 Athey manufactured, sold and/or
distributed 21 Athey Mobil M8A model
street sweepers and 56 Mobil M9D
model street sweepers which were not
equipped with ABS as required by
FMVSS No. 105. To the best of Athey’s
knowledge, there were no other vehicles
manufactured by the company that are
noncompliant with the ABS
requirements.

Athey supported its application by
stating that the agency recognized that
vehicle stopping distances and stability
would not be substantially improved
with ABS during maximum braking at
speeds below 33 mph. According to
Athey, the noncompliant vehicles are
capable of speeds in excess of 33 mph,
but spend the majority of their operating
time at speeds below 33 mph. A review
of information from its customers
indicated that these street sweepers
spend 80% to 90% of their operation
time at speeds that are most effective at
removal of road debris, speeds in the 3
to 7 mph range. In Athey’s opinion, due
to the low speed operation of these
vehicles and the type of road use of
street sweepers, maximum brake
application does not normally cause
lockup and the subsequent loss of
vehicle control or jack knifing. Athey
also stated that these street sweeper
models are seldom operated in
inclement weather thereby reducing the
need for ABS.

Athey further stated that the
hydraulic service brake system with
which the noncompliant street sweepers
are equipped is capable of providing
substantially more brake torque than
necessary to meet the 30 mph and 60
mph stopping performance
requirements in FMVSS No. 105.

In addition to information supporting
its arguments that the noncompliance
with FMVSS No. 105 is inconsequential,
Athey cited several other developments
and circumstances that it considered
relevant to its application. Athey stated
that it attempted to secure the necessary
ABS equipment from suppliers in order
to meet the March 1, 1999 effective date
for ABS installation, but experienced
delays in receiving ABS equipment from
suppliers due to a backlog of orders for
ABS components. Further, immediately
upon becoming aware of the
consequences of the noncompliance,
Athey halted all further sales and/or
distribution of the Mobil model M8A
and M9D street sweepers until
compliance with the ABS requirements
was achieved.

According to Athey, the importance of
the service provided by street sweepers
on public and private roadways should
not be overlooked. The removal of waste
material such as broken glass and other
sharp, potentially dangerous objects
from the roadway is a health and safety
benefit.

Athey also noted that the agency
granted a temporary exemption to the
Johnson Sweeper Company (JSC) under
49 CFR part 555 from the ABS
requirements of FMVSS No. 105. The
agency cited the low speed operation of
the JSC street sweepers and a reduction
in the number of sweepers to fill the
need of municipalities if JSC sweepers
were not available, as important factors
in its decision.

Upon its review of this petition, the
agency believes that the true measure of
inconsequentiality to motor vehicle
safety is the effect of the noncompliance
on the operation of the vehicles. Athey
has described the effect of the absence
of ABS on the operational
characteristics, the braking capacity,
and the braking stability of these
specialized vehicles. The street
sweepers spend the majority of their
operating time at speeds in the 3 to 7
mph range for maximum debris removal
effectiveness, speeds well below the
vehicle speed capability for which ABS
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U.S. Department of Transportation (DOT) 7

Alcohol Testing Form | Or '

(The instructions for completing this form are on the back of Copy 3) ' Print 1

. : Screening Results :

Step 1: TO BE,COMPLETED BY ALCOHOL TECHNICIAN 1 Here :

!

A: Employee Name : :

(Print)  (First, M.L., Last) ' "

B: SSN or Employee ID No. : :

1

C: Employer Name : fi,ﬂz !

Street 3 u ‘ :

City, ST ZIP : amper Evident Tap |

1 ]

DER Name and : :

Telephone No. ( ) 1 :

DER Name DER Phone Number : '

1

D: Reason for Test: ORandom CIReasomable Susp [Post-Accident CReturn to Duty OFollow-up CPre-employment E :

B = 1 !

STEP 2: TO BE COMPLETED BY EMPLOYEE e :

I certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the 2 'A """"""""" H
identifying information provided on the form is true and correct. 66- =

”
1 Print
Signature of Employee Date Month Day Year Confirmation Result

Here

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(]
(]
[}
)
]
)
]
L]
]
]
L)
1
(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test, i
each technician must complete their own form,) I certify that I bave conducted alcohol testing on the above named ' 4
individual In accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part H ifix
]
L]
L]
]
]
]
)
]
]
L]
]
]
]
L]
]
L)
]
1
)
]

i
With i
]
i
i

I certify that 1 have submitted to the alcohol test, the results of which are accurately recorded on this form. 1 understand
that 1 must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater.

/ /
Signature of Employee Date Month Day Year

40, that | am qualified to operate the testing device(s) identified, and that the results are as recorded.
Tamper Evident
TECHNICIAN: 0OBAT OSTT DEVICE: OSALIVA OBREATH* 15-Minute Wait: O Yes ONo Tape
SCREENING TEST: (For BREATH DEVICE®* write in the space below only if the testing device is not designed to print.)
Test# Testing Device Name  Device Serinl # OR Lot # & Exp Date  Activation Time Reading Time  Result
CONFIRMATION TEST: Results MUST be affixed to each copy of this form or prinied directly onio the form.
REMARKS: e e :
y Alfix i
{ or s
{ Print !
! Additional Results |
\ Here i
! :
Alcobol Technician’s Company Company Street Address ! !
_ ( ) ' !
(PRINT) Alcobol Techmician's Name (First, ML, Last)  Company City, State, Zip Phone Number : - ;
v Affix 1
re i i With ;
Sigmature of Alcobel Techaician Date Month Day Year E Tamper Evident i
STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER ! Tape !
: E
L) ]
n )
L) )
L] ]
L] []
] ]
L) )
) )
L] []
] ]
L) 1

--------------------

COPY 1 - ORIGINAL - FORWARD TO THE EMPLOYER
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U.S. Department of Transportation (DOT)

Alcohol Testing Form
(The instructions for completing this form are on the back of Copy 3)

Step I: TO BE COMPLETED BY ALCOHOL TECHNICIAN

A: Employee Name

(Print)  (First, ML.L., Last)
B: SSN or Employee ID No.

C: Employer Name
Street
City, ST ZIP

DER Name and
Telephone No. ( ).

DER Name DER Phone Number

D: Reason for Test: ORandom OReasonable Susp [CJPost-Accident CJRetura to Duty OFollow-up [OPre-employment

STEP 2: TO BE COMPLETED BY EMPLOYEE

1 certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the
identifying information provided on the form is true and correct.

r_{
Signature of Employee Date Month Day Year

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test,
each technician must complete their own form.) I certify that I have conducted alcohol testing on the above named
individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part
40, that I am qualified to operate the testing device(s) identified, and that the results are as recorded.

TECHNICIAN: 0OBAT DOSTT DEVICE: OSALIVA OBREATH* [15-Minute Wait: [0 Yes ONo

SCREENING TEST: (For BREATH DEVICE?® write in the space below only if the testing device is not designed to print.)

Test# Testing Device Name  Device Serial # OR Lot ¥ & Exp Date  Activation Time Reading Time Result

CONFIRMATION TEST: Results MUST be qffixed 1o each copy of this form or printed directly onto the form.

REMARKS:
Alcohol Technician’s Company Company Street Address
( )
(PRINT) Alcohol Technician's Name (First, M.L,, Last)  Company City, State, Zip Phone Number
/ /
Signature of Alcohel Technician Date Month Day Year

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER

1 certify that I have submitted to the alcohol test, the results of which are accurately recorded on this form. | understand
that I must not drive, perform safety-sensitive dutics, or operate heavy equipment because the results are 0.02 or greater.

/ /
Signature of Employee Date Month Day Year

COPY 2 - EMPLOYEE RETAINS

3

Or

Print

Screening Results
Here

)

i

[}

i

)

i

E Affix
| With
i

:

'

:

i

]

'

;

Tamper Evident Tap

- —

[

- -

Confirmation Result
Here

With
Tamper Evident
Tape

|

-

--------------------

Print
Additional Results
Here

With
Tamper Evidemt
Tape

:
i
]
1
=
L}
'
:
E Affix
1
:
:
t
;

-
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DER Name DER Phone Number

D: Reason for Test: (DRandom [Reasonable Susp UPost-Accident OReturn to Duty OFollow-up OPre-employment

U.S. Department of Transportation (DOT) ST :

- ] \

Alcohol Testing Form ' Or ;

(The instructions for completing this form are on the back of Copy 3) E Print i

! Screening Results |

Step I: TO BE COMPLETED BY ALCOHOL TECHNICIAN ! Here '
(] ]

A: Employee Name e ! '
(Print)  (First, ML, Last) : i

B: SSN or Employee ID No. ! i
C: Employer Name E -r:,g;l;: i
Street i |
City, ST ZIP E Tamper Evident Tap !

] ]

DER Name and E E
Telephone No. ( ) ' '

: :

: :

' :

i :

STEP 2: TO BE COMPLETED BY EMPLOYEE

-

1 certify that I am about to submit to alcohol testing required by US Department of Transportation regulations and that the
identifying information provided on the form is true and correct.

I/

== Print
Signature of Employee Date Month Day Year

Confirmation Results
Here

STEP 3: TO BE COMPLETED BY ALCOHOL TECHNICIAN

-
1
1
]
1
(]
1
1
)
(]
]
1
1
1
1
]
(If the technician conducting the screening test is not the same technician who will be conducting the confirmation test, '
each technician must complete their own form.) I certify that | have conducted alcohol testing on the above named ' 4
individual in accordance with the procedures established in the US Department of Transportation regulation, 49 CFR Part - -ﬁ‘ x
40, that | am qualified to operate the testing device(s) identified, and that the results are as recorded. H With
\ Tamper Evident Tape
TECHNICIAN: [OBAT OSTT DEVICE: OSALIVA OBREATH* 15-Minute Wait: [ Yes ONo !
I
)
1
]
]
1
1
]
1
]
1
]
L]
1

SCREENING TEST: (For BREATH DEVICE® write in the space below only if the lesting device is nol designed to print,)

Test# Testing Device Name  Device Serial # OR Lot # & Exp Date  Activation Time Reading Time Result

CONFIRMATION TEST: Results MUST be affixed to each copy of this form or printed directly onto the form.

--------------------

REMARKS: et

1 Aﬂix :

1 :

t Print :

' Additional Results i

E Here '

H ]

Alcohol Technician’s Company Company Street Address ' )

_ ( ). ' -

(PRINT) Alcohol Technician’s Name (First, M.L, Last)  Company City, State, Zip Phone Number E E

: Aﬂi‘t :

Si t [ Alcohel Technician Da Mlmll: Dl]“r Y : i :

gnatare o ‘echnici te ear ' ; 1

; Tamper Evident Tape

STEP 4: TO BE COMPLETED BY EMPLOYEE IF TEST RESULT IS 0.02 OR HIGHER : E
]

]

I certify that 1 have submitted to the alcohol test, the results of which are accurately recorded on this form. I understand E -

that I must not drive, perform safety-sensitive duties, or operate heavy equipment because the results are 0.02 or greater. ' !

] 1

1 : i

Signature of Employee Date Month Day Year ’ :
L]

1 1]

(] ]

COPY 3 - ALCOHOL TECHNICIAN RETAINS
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PAPERWORK REDUCTION ACT NOTICE (as required by 5§ CFR 1320.21)

Public reporting burden for this collection of information is estimated for each respondent to average: 1
minute/cmployee, 4 minutes/Breath Alcohol Technician. Individuals may send comments regarding these
burden estimates, or any other aspect of this collection of information, including suggestions for reducing the
burden, to U.S. Department of Transportation, Drug and alcohol Policy and Compliance, Room 10403, 400
Scventh St., SW, Washington, D.C. 20590 or Office of Management and Budget, Paperwork Reduction Project,
Room 3001, 725 Seventeenth St., NW, Washington, D.C. 20503.

BACK OF PAGES 1 and 2

INSTRUCTIONS FOR COMPLETING THE U.S. DEPARTMENT OF TRANSPORTATION ALCOHOL TESTING FORM

STEP1

STEP2

STEP3

STEP4

NOTE: Use a ballpoint pen, press hard, and check all copies for legibility.

The Breath Alcohol Technician (BAT) or Screening Test Technician (STT) completes the information required in this
step. Be sure to print the employee's name and check the box identifying the reason for the test.
NOTE: If the employee refuses to provide SSN or 1.D. number, be sure to indicate this in the
remarks section in STEP 3. Proceed with STEP 2.

Instruct the employee to read, sign, and date the employee certification statement in STEP 2.
NOTE: If the employee refuses 10 sign the certification statement, do not proceed with the
alcohol test. Contact the designated employer representative.

The BAT or STT completes the information required in this step and checks the type of device (saliva or breath) being
used. After conducting the alcohol screening test, do the following (as appropriate):

Enter the information for the screening test (lest number, testing device name, testing device serial number
or lot number and expiration date, time of test with any device-dependent activation times, and the results),
on the front of the AFT. For a breath testing device capable of printing, the information may be part of the
printed record.

NOTE: Be sure lo enter the result of the Lest exactly as il is indicaled on the breath testing

device, e.g., 0.00, 0.02, 0.04, etc.

Affix the printed information in the space provided, in a tamper-evident manner (e.g., tape), or the device
may print the results directly on the ATF. If the results of the screening test are less than 0.02, print, sign
your name, and enter today's date in the space provided. The test process is complete.

If the results of the screening test are 0.02 or greater, a confirmation test must be administered in accordance with DOT
regulations. An EVIDENTIAL BREATH TESTING device that is capable of printing confirmation test information
must be used in conducting this test.

After conducting the alcohol confirmation test, affix the printed information in the space provided, in a
tamper-cvident manner (c.g., tape), or the device may print the results directly on the ATF. Print, sign your
name, and enter the date in the space provided. Go to STEP 4.
If the employee has a breath alcohol confirmation test result of 0.02 or higher, instruct the employee to read, sign, and
date the employec certification statement in STEP 4.

NOTE: If the employece refuses 1o sign the certification statement in STEP 4, be sure to

indicate this in the remarks line in STEP 3.

Immediately notify the DER if the employce has a breath alcohol confirmation test result of 0.02 or higher.

Forward Copy 1 10 the employer. Give Copy 2 to the employee. Retain Copy 3 for BAT/STT records.

BACK OF PAGE 3

[FR Doc. 00-31251 Filed 12-14-00; 2:49 pm]

BILLING CODE 4910-82-C



Chapter 9. SUBSTANCE ABUSE
PROFESSIONALS,
REHABILITATION, AND
TREATMENT

The FTA regulations require that any
individual who has a positive drug test, a
breath alcohol concentration of 0.04 or
greater, or refused a test, must immediately
be removed from his/her safety-sensitive
position [8655.61]. In addition, he/she must
be advised of the resources available to
evaluate and resolve problems associated
with drug abuse or alcohol misuse, including
the names, addresses, and telephone
numbers of substance abuse professionals
(SAP) and counseling and treatment
programs. Employers must provide these
services to their employees even if their
policy is to terminate employees who violate
the drug and alcohol regulations.

If you allow employees to return to duty
following a positive test result or test
refusal, the individual cannot be allowed to
return to a safety-sensitive position until
he/she has completed the SAP evaluation,
referral, education/treatment, and

return-to-duty process. The SAP is the
“gatekeeper” of the return-to-duty process
and is responsible for protecting public
safety to the greatest extent possible by
professionally evaluating the employee and
recommending appropriate
education/treatment, follow-up tests, and
aftercare in the event the employee returns
to performing safety-sensitive functions.

Previously, the regulations that covered
the SAP functions were defined in the
various modal administration (e.g., FTA)
drug and alcohol testing regulations.
However, with the publication of the revised
DOT regulations on drug and alcohol testing
procedures (49 CFR Part 40), the SAP
qualifications, roles, responsibilities, and
procedures were relocated in Subpart O of
Part 40.

Chapter 9. Substance Abuse
Professionals, Rehabilitation, and
Treatment

9-1 August 2002



Section 1. SAP
QUALIFICATIONS

A substance abuse professional (SAP)
must have the following credentials
[840.281]:

(1) An SAP must be a licensed
physician (Doctor of Medicine or
Doctor of Osteopathy); or a
licensed or certified
psychologist; a licensed or
certified social worker; or a
licensed or certified employee
assistance professional; or an
alcohol and drug abuse counselor
certified by the National
Association of Alcoholism and
Drug Abuse Counselors
Certification Commission
(NAADAC), or by the
International Certification
Reciprocity Consortium/Alcohol
and Other Drug Abuse (ICRC).

(2) The SAP must have knowledge
of and clinical experience in the
diagnosis and treatment of
substance abuse-related
disorders, and must have
knowledge of the SAP’s role in
the protection of public safety.
The SAP must be well informed
about Part 40 and the pertinent
DOT agency (i.e., FTA)
regulations. Every SAP must
have his/her own copy of The
Substance Abuse Professional
Guidelines published by the DOT
Office of Drug and Alcohol
Policy and Compliance
(ODAPC) in August 2001, and
must be aware of any significant
changes to the regulations and/or
Guidelines.

(3) In addition, SAPs must complete

qualifications training. SAPs
currently practicing have until
December 31, 2003 to obtain the
training, whereas individuals
wishing to begin SAP practice
after December 31, 2003 must
meet the training requirement
before performing SAP
functions. Please refer to
Chapter 5 for information on
qualification training.

(4) Following the qualifications

training, the individual must
satisfactorily complete an
examination that is given by a
nationally recognized
professional or training
organization. The examination
must cover all elements
discussed in the qualifications
training, and the test must be
validated by a test evaluation
organization.

(5) SAPs must also successfully

complete 12 hours of
professional development
training or Continuing Education
Units (CEU) every 3 years
following the completion of the
initial qualifications training.
The CEUs must be relevant to
the performance of SAP duties
and include materials concerning
new technologies, interpretations,
recent guidance, rule changes,
and other SAP issues.

A primary SAP should be selected who

will be responsible for providing services to
your employees. This professional should
be encouraged to learn about your
operations and the safety-sensitive functions
that your employees perform. Such

Chapter 9. Substance Abuse
Professionals, Rehabilitation, and
Treatment
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knowledge will be a major asset when
assessing the needs of your employees and
their ability to perform safety-sensitive
duties. Backup SAPs should also be
selected to provide assessments when the
primary SAP is not available. MROs, other
physicians, community mental health
centers, Employee Assistance Programs
(EAP), universities, private practitioners,
and trade associations may provide you with
a list of possible SAPs in your area.

Section 2. SAP ROLES AND
RESPONSIBILITIES

Any time an employee or applicant tests
positive for drugs or alcohol, or refuses a
test, the employer is required to immediately
remove the individual from safety-sensitive
duties and make an SAP referral. Additional
consequences are left to the discretion of the
individual employer. Some employers
provide a second chance, while others
adhere to a zero-tolerance policy and
discharge the employee. The role of the
SAP varies depending on if the employee is
terminated or allowed to return to duty.

Employers that have zero-tolerance
policies (i.e., first positive results in
termination) must provide the employees a
list of SAPs that are readily available with
names, addresses, and telephone numbers
[840.287]. Applicants who test positive or

refuse a test must also be provided a SAP
list. Employers with zero-tolerance policies
are not required to provide a SAP evaluation
or any subsequent recommended education
or treatment. The employer is only required
to make a referral to a qualified SAP. If the
individual chooses to make an appointment
and follow through with the assessment and
subsequent treatment, he/she does so on
their own at their own expense, and without
any participation by the employer.

Employers with second chance policies,
however, must provide a SAP list and ensure
that employees have completed the SAP
evaluation, referral, education/treatment, and
return-to-duty process before the individual
can be allowed to perform safety-sensitive
job duties [840.291].

Who pays for SAP evaluations and
services is up to employer discretion, and is
not dictated by the regulation. In some
cases, SAP assessments are covered under
health care benefits. The decision of who
pays is also open to collective bargaining.

When an employee is referred to a SAP,
the SAP must carry out the responsibilities
defined in Subpart O of Part 40.

Initial SAP Evaluation [§40.293].
Make a comprehensive face-to-face
assessment and clinical evaluation to
determine what level of assistance the
employee needs in resolving problems
associated with alcohol use or prohibited
drug use. The evaluation should be
comprised of a standard psychosocial
history, an in-depth drug and alcohol use
history, and current mental status. The
evaluation should provide a diagnosis,
treatment recommendations, and a treatment
plan that must be followed by the employee.

Chapter 9. Substance Abuse
Professionals, Rehabilitation, and
Treatment
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Education/Treatment Program
Referral [840.29(c)(d)]. Refer the
employee to an appropriate education and/or
treatment program that meets the unique
needs of the individual and to the greatest
extent possible will allow the individual to
return to a safety-sensitive position without
undue concern for public safety. An
education/treatment program must be
recommended for every individual that is
assessed. The SAP may not determine that
education/treatment is not required. The
recommendation must be provided to the
employer in a written report.

Follow-up Evaluation [840.301].
Conduct a face-to-face follow-up evaluation
to determine if the employee has actively
participated in and successfully complied
with the recommended education/treatment
program. This evaluation must be
completed before an employer can return an
employee back to work. The evaluation
should ascertain if the employee has
successfully completed the
education/treatment program, has a
prognosis for success, and has demonstrated
subsequent behavioral changes. The
evaluation must be based upon written
reports from, and personal communication
with, the education/treatment provider and
the employee clinical interview. This
evaluation should not be viewed as a cursory
administrative review, but should determine
if the employee can reasonably be expected
to return to safety-sensitive duties without
undue concern for public safety.

If the SAP determines that the employee
has not demonstrated successful compliance
and remains a risk to public safety, the SAP
must recommend that the employee not
return to duty at that time and the employer
is prohibited from returning the employee to
safety-sensitive job duties. How the
employer responds is the employer’s

decision and should be defined in the
employer’s policy and/or labor management
agreements. Thus, some employers may
instruct the SAP to conduct additional
follow-up evaluations while other employers
may take personnel action against the
employee.

If the SAP has determined that the
employee has made sufficient progress, the
SAP may recommend that the employee be
allowed to return to safety-sensitive duties.
In either case, the SAP must provide a
written report to the employer highlighting
the clinical evaluation results, subsequent
recommendation, and if appropriate,
aftercare recommendations.

Return-to-Duty Process [40.305].
Once the SAP has determined that the
employee has successfully complied with
the prescribed education/treatment program,
the employer must make the final decision
about whether the employee will be
permitted to return to the performance of
safety-sensitive functions subject to
company policy and collective bargaining
agreements, as appropriate. If the employee
will be allowed to return to work, the
employer must ensure that the employee
takes a return-to-duty test for drugs, alcohol,
or both. If the employee’s initial test was
positive for drugs, at a minimum the return-
to-duty test must be negative for drugs. If
the employee’s initial test was positive for
alcohol, at a minimum the return-to-duty test
must be an alcohol test with an alcohol
concentration of less than 0.02.

Follow-up Testing Plan [840.307]. Ifa
recommendation is made to let the employee
return to duty and the return-to-duty test is
negative, the SAP must develop a follow-up
testing plan for the employee returning to
work. The SAP must determine the number
and frequency of follow-up tests and
whether the tests should be conducted for

Chapter 9. Substance Abuse
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drugs, alcohol, or both. The plan should be
developed based on the unique
circumstances of the individual.

At a minimum, the follow-up testing
plan must consist of at least six tests in the
first 12 months following the employee’s
return to safety-sensitive duties. A follow-
up testing plan that meets only these
minimums should be considered a rarity
rather than a rule as the follow-up program
should be unique to the individual and
should be aggressive enough to deter and
detect use of alcohol and prohibited drugs
by the employee. The follow-up testing
process should serve as an essential
component of the employee’s rehabilitation
process. Follow-up testing can last up to 60
months, but can be terminated by the SAP
anytime following the initial 12 months.

The SAP should not establish the actual
test dates, as the SAP will not necessarily be
knowledgeable about the employee’s work
schedule. Therefore, the responsibility to
schedule and carry out the follow-up tests is
the employer’s. Follow-up testing should be
spread throughout the year, and be
unpredictable and unannounced. Follow-up
testing is in addition to random testing.

The requirements of the SAP’s follow-
up testing plan follow the employee to
subsequent employers or through breaks in
service [840.305].

Aftercare [840.303]. Individuals
enrolled in outpatient programs, self-help
groups, etc., may be allowed to conduct the
follow-up evaluation and the return-to-duty
test prior to completion of the full range of
recommended education and/or treatment.
This would only occur if the SAP believes
that the employee has reached a critical
point in their treatment program and made
significant progress in their rehabilitation
where they no longer pose a risk to public
safety. For example, an employee enrolled
in an 8-week out-patient program who
reaches a critical turning point in his/her life
in week six may be evaluated by the SAP
and allowed to return to duty prior to
completion of the 8-week program.

However, employees who are actively
enrolled in an in-patient or a partial in-
patient program should not be considered
eligible to return to duty prior to program
completion.

In the event individuals are allowed to
return to duty prior to completion of their
education/treatment program, the SAP is
required to recommend an aftercare program
that, among other things, will require the
employee to complete the treatment program
after returning to duty. Similarly, the SAP is
required to recommend an aftercare program
for those individuals who have completed an
education/treatment program, but are
believed by the SAP to be in need of
additional treatment or support to assist
him/her in maintaining sobriety or
abstinence from drug use following their
return to duty. The SAP recommendations
for aftercare must be included in the written
report provided to the employer following
the follow-up evaluation.

Chapter 9. Substance Abuse
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Employers are not required to follow the
aftercare recommendations, but they are
strongly encouraged to include them as part
of a return-to-duty agreement or contract
with the employee [840.303]. If the
employee fails to follow the aftercare
recommendations, he/she may be subject to
disciplinary action by the employer for
failing to follow the conditions outlined in
the return-to-duty agreement.

SAP Limitations [840.29(f)]. When
making recommendations for
education/treatment, SAPs are prohibited
from considering employee claims that the
testing process was unjust or inaccurate. As
professionals, SAPs must not be swayed by
statements from employees that attempt to
lessen the seriousness of a DOT rule
violation or the SAPs own personal opinions
about the justification or rationale for the
test. The SAP must assume that a verified
positive test result has conclusively
established that the employee violated the
DOT drug and/or alcohol rules.

Once an SAP has made his/her
evaluation and informed the employer in
writing of their recommendation, the
employer (and employee) is prohibited from
seeking a second opinion. Only the SAP
who made the initial evaluation may modify
the evaluation and recommendations based
on new or additional information.

Confidentiality [840.311]. SAPs adhere
to various federal and state laws and rules,
codes of ethical standards, and certification
and licensing board requirements for
confidentiality. However, this privileged
client-counselor relationship is waived if the
employee poses a clear and imminent danger
to self or others, if there is known or
suspected child or elder abuse or neglect,
when medical records are court-ordered by a
judge compelling disclosure, or when the
counselor seeks medical or legal advice.

The DOT regulation [§ 40.293] also
states that when an employee has tested
positive or refused a drug test, the SAP may
consult with the MRO who verified the test
to obtain information pertinent to the
evaluation. The MRO and SAP are free to
discuss the test result, quantification levels
(if already obtained by the MRO), and any
other medical information relevant to the
case. Release of this information does not
require the employee’s consent. The SAP
may also communicate with education
and/or treatment providers without
employee consent regarding confidential
information that is relevant to the follow-up
evaluation process.

The SAP clinical records for each
employee must be maintained in accordance
with federal, state, and local laws regarding
record maintenance, confidentiality, and
release of information. In addition, these
records must be made available to DOT
agency representatives and representatives
of the National Transportation Safety Board
in an accident investigation, upon request.

The SAP may also provide written
reports directly to the employer without a
signed release from the employee. Upon the
employee’s request, the SAP must make a
copy of all SAP reports available to the
employee except for information regarding
the follow-up testing plan. Records will also
be released to other third parties (e.g.,
subsequent employers) with a written
release from the employee.

Education/Treatment Options
[840.293(c)(d)]. Appropriate education
options may include, but are not limited to,
self-help groups (e.g., Alcoholics
Anonymous), community lectures where
attendance can be independently verified,
and bona fide drug and alcohol education
courses. Treatment options may include, but
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are not limited to, in-patient hospitalization,
partial in-patient treatment, outpatient
counseling programs, and aftercare. SAPs
should be careful to assess the effectiveness
of the program in terms of effecting actual
rehabilitation of the individual rather than
enrolling an individual in a detoxification
program. A detox program works to remove
the drugs/alcohol from a person’s system,
but does little to impact future usage. An
effective rehabilitation program, on the other
hand, alters an individual’s behavior,
changes their outlook on life, and impacts
their future life choices. A person that
successfully completes an effective
rehabilitation program has a much greater
chance of remaining drug and alcohol free.

SAPs may not provide treatment to
employees whom they have assessed, nor
may SAPs have any financial or other ties to
treatment providers who are treating
employees the SAP referred. The rules,
however, do not prohibit the SAP from
referring an employee for assistance to 1) a
public agency operated by a state, county, or
municipality; 2) the employer’s contracted
treatment provider; 3) the single substance
abuse inpatient treatment program made
available by the employee’s insurance
coverage plan; and 4) the only education
program reasonably located within the
general commuting area. If the only
treatment program available to the employee
through the employee’s insurance coverage
is not considered by the SAP to be an
effective or suitable program, the SAP
should not recommend the covered program,
but should identify other more appropriate
programs even if not covered by the
employee’s insurance.

SAPs should have a working knowledge
of quality programs and qualified
counselors, as well as insurance, benefit
plans, employee’s ability to pay, employer

treatment contracts, and payment
requirements. The SAP should know the
employer’s policies regarding payment for
treatment and use of leave (e.g., sick leave,
vacation, leave without pay) for treatment.

Section 3. EMPLOYEE
ASSISTANCE PROGRAMS

Programs that address substance abuse
problems in the workplace are often referred
to as Employee Assistance Programs, or
EAPs. EAPs help employees and family
members with personal and behavioral
problems, including, but not limited to,
health, marital, financial, alcohol, drug,
legal, and emotional stress that may
adversely affect job performance,
productivity, and most importantly, safety.
All sizes and types of employers have
instituted EAPs because they can help save
money through decreased absenteeism,
fewer accidents, reduced use of insurance
benefits, savings in worker’s compensation
claims, fewer grievances arbitrations, and
reduced employee replacement costs.

EAPs as SAPs. Because EAPs typically
perform SAP-like functions (i.e.,
assessment, confidential record keeping,
determination of suitability to return to
work, and recommendation for follow-up
testing), and the additional cost to expand an
existing EAP to include SAP services are
lower than the initial costs to establish a new

Chapter 9. Substance Abuse
Professionals, Rehabilitation, and
Treatment

9-7 August 2002



SAP, many employers have looked to their
EAPs for SAP services. On the surface, this
appears to be a wise decision. However,
many transit systems have found that an
EAP may not be the best environment to
find SAPs who are philosophically aligned
with DOT programs, and they may not be
the best location to house SAP services.

FTA audits frequently found that SAPs
in general misunderstand their role as the
gatekeeper of the return-to-duty process, and
therefore, compromise the integrity of the
process and public safety. This
misunderstanding is associated with the
philosophical misalignment of EAP
counselors and SAPs. EAP counselors are
often viewed as advocates for the employee
and as such, attempt to return employees
who have tested positive back to duty as
soon as possible. This approach is
consistent with the training that counselors
often receive that emphasizes getting the
person back into a stable work environment
as soon as possible, where they must be
accountable.

This philosophy, however, is contrary to
the basic premise upon which the SAP’s
function was established. Due to the safety-
sensitive nature of the positions the
employees fill, the SAP should be very
conservative in his/her assessment of the
employee and the progress made in
education/treatment programs. “Putting in
the time” is simply not enough for an
individual returning to a safety-sensitive
position. Similarly, if the SAP rushes the
return-to-duty test, the employee may be
putting the public at risk. The SAP must not
release the individual to come back to work
until the SAP has a reasonable level of
assurance that the individual will stay drug
and alcohol free based on the individual’s
attitude, support structure, participation in
the treatment program, motivation, and

demonstrated behavior changes. The SAP is
the advocate for the public interest, not the
employee.

Given this difference of philosophical
viewpoints, some transit systems have
chosen to separate the SAP function from
the EAP function. In the traditional role, the
EAP remains available to employees to help
them deal with issues in confidence and, if
needed, self refer to a treatment program for
drug or alcohol problems. The SAP does not
become involved unless there is a positive
test result or a test refusal on a DOT test.
However, if an FTA rule violation occurs,
the individual falls under the purview of the
SAP and must be subject to the
consequences and return-to-duty process
defined in the regulations that were
summarized previously in this chapter.

By separating the functions, the
credibility and effectiveness of the EAP
program as an employee benefit is not
compromised, and the seriousness and rigor
of the SAP process is not diluted.
Employees can better understand the roles of
the two entities rather than being confused
by one counselor that presents two different
approaches, standards of confidentiality, and
advocacy depending on whether they act as
the EAP counselor or the SAP gatekeeper.

If separation of the functions is not
possible, the SAP should be cautioned about
the difference of approach, philosophy, and
confidentiality that defines the two roles.
Employees should also be made aware of
the differences.

Self Referrals. One of the positive
outcomes of the FTA drug and alcohol
testing program is that it makes employees
aware of the effects and consequences of
prohibited drug use and alcohol misuse on
personal health, safety, and the work
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environment. Employees are also aware of
the consequences should they test positive or
refuse a test under the employer’s policy.

As a result, individuals with drug or alcohol
problems may seek help to address their
problems prior to being detected through the
employer’s FTA drug and alcohol testing
program. Employees are more likely to seek
help if they can do so in a confidential
manner, where the programs are easy to
access. Thus, transit employers have found
that EAP programs serve an important role
in terms of self-referrals.

If the employer encourages self-
referrals, the process must be clearly
defined, with the elimination of as many
barriers as possible. The employee should
be made aware of the confidentiality
protections, nature of management reports,
treatment requirements, testing
requirements, leave policy, and
interrelationship with the FTA testing
program. Employees should know that self-
referral does not in any way shield them
from FTA tests or the consequences for a
positive result. The employee should be
made aware if they will be removed from
duty, assigned non-safety-sensitive tasks, or
be allowed to continue with their regular job
duties during their self-referred treatment
period. The employee must be informed if
they will be required to participate in an
after care program and if they will be
required to sign a return-to-duty agreement.

Section 4. DRUG AND ALOCHOL
REHABILITATION AND
TREATMENT

As noted earlier, the FTA regulations do
not require you to provide or pay for
rehabilitation and treatment programs.
However, rehabilitation and treatment
programs are often an integral part of

successful substance abuse programs.
Additionally, research and experience have
demonstrated that such programs can be
highly cost-effective. The decision to
provide rehabilitation to affected employees
should be made with both the employer and
employee’s needs in mind.

Two basic types of treatment are
available that include various inpatient and
outpatient services. Inpatient treatments
often involve a 1- to 4-week stay in the
hospital or residential treatment center and
may be recommended for the more severely
addicted person. Outpatient treatment is
appropriate for persons who are employed
and can benefit from education and behavior
modification to remain drug- and/or alcohol-
free. Outpatient services predominate in the
transit industry; 75 percent of persons
receiving treatment for drug addiction
and/or alcoholism are treated as outpatients.

Intensive Inpatient Services. Inpatient
centers treat dependent people with physical
and/or psychological complications.
Patients in intensive treatment may need
supervised detoxification and may suffer
physical withdrawal symptoms. As part of
treatment, patients will attend education and
awareness lectures and group therapy
sessions. Frequently, family members are
involved in treatment since dependency
affects the entire family. Residential
intensive inpatient treatment may last from 1
to 4 weeks.

Intensive Outpatient Services. These
services treat dependent patients who have
fewer physical or psychological
complications. They offer effective and less
expensive alternatives to residential care for
individuals with relatively stable home
environments and supportive employers.
The patient receives education, group
therapy, and individual counseling for up to
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10 weeks, with most sessions scheduled in
the evenings (generally three sessions per
week). These programs often require some
family involvement. Costs are generally
one-third to one-half of intensive inpatient
treatment.

Outpatient Follow-Up Services.
Patients discharged from intensive treatment
may need further help. This may be an
outpatient follow-up program lasting several
months to a year or more. One visit per
week is typical. Many inpatient and
intensive outpatient treatment plans include
weekly follow-up sessions at no additional
cost.

Your SAP will develop a treatment
program that best meets the needs of the
employee in a cost-effective manner. The
SAP should take the following issues into
consideration when evaluating a treatment
program’s effectiveness and making a
treatment referral.

e Cost. High cost does not guarantee
effectiveness. Conduct a cost
comparison of programs. Cost
disparities may result due to the
number of professionals per bed,
hours of one-on-one counseling and
group therapy, days of treatment,
amount of aftercare counseling, or
extent of other medical resources
utilized.

e Reputation. Ask other substance
abuse professionals and former
program participants for their candid
opinions.

e Staff qualifications. A quality
program should have a balance of

professionals. Nurses, physicians,
psychologists, social workers, and
formerly dependent counselors
should staff intensive inpatient
programs. There should be medical
management of detoxification. All
professional staff should be state-
certified treatment specialists or
counselors interning for certification.

e “Whole person” approach.
Chemical dependency is caused by
many factors — childhood
development, psychological
instability, heredity, social
environment, and lifestyle behaviors.
A quality program should meet all
needs — physical (diet and exercise),
social (communication skills),
psychological (individual and group
counseling), intellectual (education
and awareness sessions), and
spiritual.

Although treatment and rehabilitation is
not required under the FTA regulations, a
policy, which tries to reclaim human
resources, should be carefully considered.
At first glance, it may seem inappropriate to
allow anyone to work again who has
demonstrated a high-risk behavior such as
drug or alcohol abuse. However, trained,
skilled labor is a valuable resource, which
demographic studies indicate may become
increasingly difficult to obtain and retain.
You should consider employee replacement
costs, as well as the impacts on work
productivity and morale as you evaluate the
cost-effectiveness of rehabilitation services.
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SUBSTANCE ABUSE PROFESSIONAL REFERRAL

I acknowledge that | have received a referral to a Substance Abuse Professional as required by
FTA regulations and as adopted by this agency in

(Name of System)

Substance Abuse Policy dated

The cost of this service will be paid by:

Substance Abuse Professional referral:

Name

Address

City/State

Phone

Alternate Substance Abuse Professional referral:

Name

Address

City/State

Phone

I have received a copy of this referral:

Employee Signature Date
Print Name
Agency Representative Signature Date
Print Name
9-13 August 2002
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RETURN To DUTY TESTING PROCESS
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FoLLOw-UP TESTING PROCESS

SAP Established Follow-Up
Schedule (Duration and

Frequency)
SAP Input Employer
as Needed Schedules Tests
Notify Employee
Collection Site
| Adeshel And/Or Drugs
| Alcohol Test Process | Drug Test Process
I
Verified Verified
Positive Negative
E}E >=0.02 < 0.04 >=0.04 5 Pl)sitive
Employer
Remove From 2nd Positive Discipline Remain On Duty
. Duty - Continues Follow-U
Remain On Duty Employer Testing P
- Continues Follow-Up ! Discipline SAP Referral - Continues to Follow Return
Testing
To Duty A
- Continues to Follow Return girzglgﬁlsé * 0 Duty Agreement
To Duty Agreement
Possible Violation

of Return to Duty
Agreement
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Chapter 10. ADMINISTRATIVE
REQUIREMENTS

FTA-covered employers must maintain
certain records documenting their testing
program consistent with the requirements set
forth in Subpart P of Part 40 and 8655.71.
These DOT and FTA requirements specify
the type of records that must be kept and the
corresponding length of time they should be
maintained. These requirements should be
considered minimums. Sometimes,
additional records are needed to complete a
paper trail and thoroughly document the
decision-making process. Similarly,
employers may extend the record retention
period to coincide with timelines for other
data uses. For example, the statute of
limitations for accidents in some states may
exceed the minimum retention requirements
for post-accident records set forth in the
FTA regulations. Therefore, it may be
prudent for the employer to establish a
record retention policy that addresses both
the FTA minimum requirements, and other
potential needs for the information.

The regulation [8655.71] clearly
specifies that records must be maintained on
test results, the testing process,
return-to-duty process, and employee
training. In addition, you must submit

annual reports to FTA regarding testing
program activities and results. The
regulations specify record keeping
requirements for both employers [8655.71
and 840.333] and service agents [Part 40
Subpart P].

Section 1. RECORD KEEPING

Employer Record Keeping
Requirements. Employers must maintain
records documenting their program
administration and the test results. Figure
10-1 on the following page summarizes the
employer record retention requirements
[8655.71]. The retention period begins on
the record creation date.
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All employers must maintain records
that document their FTA testing program’s
policies and procedures. These general
records include the following:

e Current policy statement listing
effective date and the governing
board’s approval (e.g.,
resolution/minutes); employee and
new hire policy receipt
acknowledgements.

e Previous policy statements listing
effective dates and the corresponding
governing board approvals;
employee and new hire policy
receipt acknowledgments.

e Training records documenting
employee training and supervisor
reasonable suspicion training.
Documentation should include
training agendas with major topics,
corresponding time allotments,
instructor, and roster of attendees by
date. If possible, employers should
keep copies of training materials
used. The employer should also
document that employees were
notified of hotline numbers and keep
copies of informational displays and
handout materials with dates of
distribution or display
[8655.71(c)(4)].

e Credentials documenting that each
service agent meets the minimum
requirements for basic knowledge,
qualifications training,
certification/examination, error-
correction training, and refresher
training. If the service agents
maintain these records, the employer
should perform and keep documents
of periodic spot checks to ensure that
the minimum requirements are met.

e Log of Evidential Breath Testing
Device external calibration checks
[840.333].

e Management Information System
annual reports [8655.71(c)(5)].

e Safety-sensitive contractor oversight
documents, including proof of policy
adoption, training, use of qualified
service agents, random selection
process, record keeping, and test
results. A compliance checklist (see
Sample Documentation section at
end of this chapter), and/or periodic
inspection records are useful.

e Random selection process with
documentation of scientific validity
of methodology used. The employer
should also keep documentation of
all random numbers drawn with
explanation for any test not
conducted [8655.71(c)(1)].

Employers may also wish to maintain
documentation explaining why jobs were
designated safety-sensitive positions. This
explanation may also be incorporated into
individual job descriptions.

In addition to the general records, the
employer must keep individual test records
specific to each covered employee. These
records may be kept in alphabetical order by
employee, or by test category. Flow charts
showing document flow for each category of
test are shown in the Sample Documentation
section at the end of this chapter.

e Pre-employment test records should
include documentation that written
notice of the drug test requirement
was given to each applicant, the
DOT Chain of Custody and Control
(CCF) form, and the test result. If
possible, the employer should note
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when the applicant was assigned
safety-sensitive duties.

Also, the employer must keep copies
of the employee consent forms
required to obtain test results from
previous DOT-covered employers,
documentation of the employers
good faith effort to obtain the
information from the previous
employers, and previous employer
responses with corresponding
documentation [840.25; 840.333].

e Random test records should include
the CCF for all drug tests, the MRO
test result report, and the ATF for all
alcohol tests [§655.71(c)(1)].

e Post-accident test records should
include a reference to the accident
(i.e., accident number, location, date)
to ensure that the test records are
attributed to the corresponding
accident. The record must state the
decision-making process of why a
test was or was not conducted
[8655.44(d)]. The record must
document the reason for any delay
that caused an alcohol test to occur
more than 2 hours from the time of
the accident, or that caused test
attempts to cease because the alcohol
test was delayed more than 8 hours
from the time of the accident
[8655.44(a)(2)(ii)]. The record
should also include documentation of
the reason for any delay that caused
test attempts to cease because the
drug test was delayed more than 32
hours from the time of the accident.
The documentation should also
include the CCF with corresponding
drug test result, and the ATF
[8655.71(c)(1)].

e Reasonable suspicion test records
should include the supervisor’s
documentation of the observation or
event, which triggered the reasonable
suspicion determination, the name of
the employee involved, the date and
time of the observation, the safety-
sensitive function being performed at
the time of the observation,
circumstances of the observation,
and the objective facts that led to the
determination. The record should
also include the CCF, documentation
of the drug test result, and the ATF
[8655.71(c)(1)]. The record must
state the reason for any delay that
caused an alcohol test to occur more
than 2 hours from the time of the
observation, or that caused test
attempts to cease because the alcohol
test was delayed more than 8 hours
from the time of the observation.
The record should also include
documentation of the reason for any
delay that caused test attempts to
cease because the drug test was
delayed more than 32 hours from the
time of the observation.

Positive test result records should be
maintained in individual employee files for
at least 5 years. Positive drug test records
must include the CCF, documentation from
the MRO indicating the test result, split
specimen test results, if any, and SAP
referral [8655.71]. If possible, service agent
credentials or pertinent information should
accompany the positive test result. Positive
alcohol test records (> 0.04) must include
the ATF and the SAP referral. If possible,
EBT calibration documentation and BAT
certification should also accompany the
ATF. Test records indicating an alcohol
concentration of 0.02 or greater, but less
than 0.04, must also be maintained for 5
years.

Chapter 10. Administrative Requirements

10-4 August 2002



Employee test refusals should also be
maintained in individual employee files for
at least 5 years. Test refusal documentation
should include the DAPM, supervisor,
collector, and/or BAT statements of facts
and circumstances related to the refusal
[8655.71(c)(2)]. Documentation associated
with a substitute or adulterated specimen
should include the CCF, MRO’s report of
results (including the assessment of the
referral physician, if appropriate), split
specimen results, if any, and SAP referral.

In instances of insufficient volume, the
employer should maintain the CCF and
document the selection and evaluation of the
referral physician, and the MRO’s final
determination of whether an existing
medical condition caused the insufficient
volume [8655.71(c)(1)].

If the employer has a second chance
policy, the employee file must include the
SAP’s initial assessment, recommendation
for treatment, reassessment, and the release
to work documentation. The file must
include the CCF, drug test result, and ATF
for the return-to-duty test, as well as the
SAP’s recommended follow-up testing plan
and subsequent CCFs, test results, and ATFs
for the corresponding follow-up tests
[8655.71 (c)(3)].

Records regarding positive test results,
test refusals, and employee disputes that are
associated with individual employees must
be maintained for at least 5 years.

File management methods are discussed
in Section 4.5 of the Best Practices manual
under “Record Keeping Methods.”
Appendix B of the Best Practices manual
contains examples of forms and master logs
used to document the various types of tests
conducted. These forms and logs are
discussed in Section 4.1 of the manual under
the different types of testing. If properly

maintained, these records provide a
comprehensive paper trail that documents
and supports all testing decisions and makes
program oversight, administration, and
production of annual reports easier.

All FTA drug or alcohol test records
must be kept in a secure location with
controlled access [8655.71(a)]. Most
employers have found that keeping their
FTA drug and alcohol testing records in a
separate locked file cabinet is the easiest
way to meet this requirement. These records
should also be maintained separate from
personnel records and medical records to
ensure that no unauthorized persons have
access to test results. The employer must
clearly define who will have access to the
files and for what purpose. In most cases,
access to test results is limited to one or two
people within an organization, most
commonly the DAPM and his/her assistant.

Otherwise, access to information should
be restricted to all agency employees. This
bar to information includes all system
employees, union representatives,
management, supervisory personnel, and
board members. Individuals within the
organization should only be privy to the
information on a “need to know” basis.
Thus, in the case of a pending dismissal or
disciplinary action due to a positive test, the
employee’s supervisor who normally
handles dismissals would need to know the
reason for the dismissal and therefore, it
would be appropriate to inform the
supervisor of the positive test result. Care
should be taken, however, to ensure the test
results do not become *“common
knowledge” due to any action or comment
by management personnel. See discussion
on confidentiality and information
disclosure later in this chapter.

If a consortium is used to administer the
employer’s testing program, the employer
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may arrange to have the consortium
maintain some or all of its records. It is not
necessary, under these circumstances, for
the employer to maintain a duplicate set of
records, however, it may be in the
employer’s best interest to keep copies. See
Chapter 11 of these Guidelines for a more
detailed discussion of possible roles and
responsibilities of consortiums. Regardless
of who maintains the employer’s records, it
is the employer’s responsibility to exercise
and document oversight/compliance
activities to ensure accurate and current
records are kept that comply with FTA
regulations.

Checklists of how long you should retain
each of your records can be found in the
Sample Documentation section of this
chapter.

Service Agent Record Keeping
Requirements. The various service agents
participating in the DOT drug and alcohol
testing process also have specific record
keeping requirements.

Collection sites must keep copies of
Copy 3 of the CCF for at least 30 days
[840.73(a)(9)]. Specimen collectors must
maintain records documenting their
credentials including qualifications training,
proficiency demonstration, refresher
training, and error correction training.
These records must be made available to
employers and DOT agency representatives
upon request [840.33(g)]. Similarly,
BAT/STTs must also maintain
documentation of their credentials and make
them available to employers or DOT agency
representatives upon request [840.213(g)].

Laboratories must maintain non-negative
specimens in secure, long-term frozen
storage for a minimum of 1 year [§40.99].

If the primary specimen is non-negative, the
split specimen must be stored for at least 1
year or for the same period of time that the

primary specimen is retained. The
laboratory must retain all records pertaining
to each specimen for a minimum of 2 years
[840.109]. The records and specimens must
be maintained for a longer period if
requested by the employer, employee, MRO,
or DOT agency.

Laboratories must produce and retain an
aggregate statistical summary of drug test
results for each employer on a semi-annual
basis [840.111]. The information required
for the summary is presented in the Sample
Documentation section of this chapter. The
summary for the period beginning on
January 1 through June 30 of each year must
be reported to employers by July 20 of the
same calendar year. Summaries covering
the period from July 1 through December 31
must be reported by January 20 of the next
calendar year. The laboratory must also
maintain these summary reports for at least
2 years.

The lab summary reports must not
include any employee specific information
or information upon which an employee’s
identity can be inferred. Thus, laboratory
reports will not be sent to employers that
have fewer than 5 aggregate test results.

Medical review officers must maintain
documentation of their credentials including
medical licenses, qualifications training, and
continuing education credits [840.121(e)].
These records must be made available to
employers and DOT agency representatives
upon request. Substance abuse professionals
must also maintain and make their
credentials and training documentation
available upon request [840.281(e)]. In
addition, SAPs must maintain copies of all
reports provided to employers for a period
of 5 years. Additional clinical records must
be maintained in accordance with federal,
state, and local laws that govern
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confidentiality and information disclosure
[840.311(0)].

Section 2. CONFIDENTIALITY
AND ACCESS TO RECORDS

The FTA regulation [8655.73] states that
test results may be released only when
required by regulation or when the employee
provides specific written consent, which
means that the employee must indicate in
his/her written statement the specific
information that is to be released, the
identity of the person to which the
information is to be released, and the
specified time period. Vague, ill-defined,
open-ended, or blanket statements of release
are prohibited. The following circumstances
require specific written consent:

e Employers and service agents shall
release information or copies of
records regarding an employee’s test
results to a third party only as
directed by specific written consent
of the employee.

e Upon written request, employers
must promptly provide any employee
with any and all records pertaining to
his/her use of drugs or misuse of
alcohol including test results. The
only record that must be withheld
from the employee is the SAP
recommended follow-up testing plan
[840.329]. The release of
information to the employee cannot
be delayed pending payment for
reproduction.

e Records must be released to
subsequent employers upon receipt
of a request that is accompanied by a
written consent from the employee.
The employer should release only
the specific information for the
specific time period that is delineated

in the request and should only be
released to the person expressly
authorized to receive the information
identified on the request.

Specific written consent is not required
in the following circumstances:

Employers and service agents may
disclose information related to a test
result to the employee or the
decision-maker in a lawsuit (e.g.,
wrongful discharge), grievance (e.g.,
arbitration), or other proceeding
initiated by, or on behalf of, the
employee tested. This includes
worker’s compensation,
unemployment compensation, or
other proceeding related to a benefit
sought by the employee when the
drug or alcohol test results are
pertinent to the proceeding
[840.323(a)(1)]. The information
may only be released to parties to the
proceeding.

Employers and service agents may
release test information in a criminal
or civil action when a court of
competent jurisdiction determines
that it applies to the case and issues
an order directing the employer to
produce the information. The
employer may release the
information only with a binding
stipulation that the decision-maker to
whom it is released will make it
available only to parties to the
proceeding [840.323(a)(2)].

Employers and their service agents
must release information to the
National Transportation Safety
Board (NTSB) on any post-accident
test performed for an accident under
NTSB investigation.
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e Employers and service agents shall
make available copies of DOT-
covered drug and alcohol testing
program records when requested by
DOT, any DOT agency with
regulatory authority over the
employer or any of its employees, or
to the state oversight agency
authorized to oversee rail fixed
guideway systems.

e Employers and service agents must
also disclose any and all drug and
alcohol testing information required
under Part 655 to the state oversight
agency or grantee required to certify
compliance to FTA on their behalf.
Thus, state departments of
transportation that administer rural
public transit programs under
Section 5311 may have access to its
subrecipient’s drug and alcohol
testing records to ensure compliance.
Similarly, grantees that contract out
safety-sensitive functions to
contractors can review the
contractor’s drug and alcohol testing
program records to monitor
compliance.

Employers shall maintain records in a
secure manner, so that disclosure of
information to unauthorized persons does
not occur. Release of information under any
other circumstance is prohibited by the
regulations [8655.73(a); §40.231].

Besides the employer, the collection site,
laboratory, Medical Review Officer, and
Substance Abuse Professional must also
adhere to strict confidentiality requirements.
The testing laboratory is prohibited from
releasing individual test results to anyone
except the designated MRO. The MRO and
the BAT should only report individual
employee’s test results to designated

employer representatives and to the
individual who was tested.

MROs are also required to release drug
test results and medical information to the
employer, health care provider, SAP, DOT
agency, or NTSB without the employee’s
consent, if the MRO determines the person
is medically unqualified to perform safety-
sensitive duties or poses a significant safety
risk [840.327]. MROs, laboratories, and
SAPs are required to provide employees
with copies of any records pertaining to their
drug and alcohol testing records within 10
days of receiving a written request from the
employee. These records should be
provided free of charge except for
reproduction costs. The laboratory
information must be provided to the
employee via the MRO. All records
including notes and checklists must be
released except for those covered by other
laws pertaining to confidentiality and the
release of clinical records. SAP
recommended follow-up testing plans must
not be released to employees.

Employers and service agents must
provide access to all facilities used to
conduct DOT drug and alcohol testing
functions by DOT or FTA agency
representatives (e.g., auditors). The FTA
representative must be given access to all
written, printed, and computer-based
records, reports, files, materials, data,
documentation, agreements, contracts,
policies, and procedures. Laboratories must
not, however, release or provide a specimen
or a part of a specimen to a third party
without first obtaining written consent from
ODAPC. If a lab receives a court order to
release a specimen, the laboratory must take
necessary legal steps to contest the issuance
of the order.

To ensure confidentiality is not violated,
it is the employer’s responsibility to clearly
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define who will receive test results and for
what purposes. Anytime an employer or
service agent releases information to a third
party without the employee’s specific
written consent, the employer or service
agent must immediately notify the employee
in writing of the release.

The release of test results is only one
concern. You must also be sensitive to
employee expectations of confidentiality in
other aspects of a drug and alcohol program.
For example, if it becomes widely known
that an employee has taken a reasonable
suspicion test (even if the test result is
negative), that employee may feel that
his/her privacy has been violated. Likewise,
if referrals to a treatment program for
rehabilitation become a topic of gossip,
employees may lose faith in your program
and become distrustful of management.
Therefore, confidentiality should be applied
to all aspects of your substance abuse
management program, particularly with
respect to identifying specific individuals.
The general guideline is to apply the same
high regard for privacy and confidentiality

that you would want and expect for yourself.

Section 3. REPORTING

FTA requires that transit agencies
prepare annual reports summarizing test
results [8655.72] for each calendar year.
The information is used to monitor the
success of the FTA drug and alcohol testing
program and to determine the annual
random drug and alcohol testing rates for
future years. The standard Management
Information System (MIS) reports that must
be used are contained in 49 CFR Part 655,
Appendix A. The forms can also be
downloaded from FTA’s homepage at
http://transit-safety.volpe.dot.gov/DAMIS.

Previously, all grantees, subrecipients,
and safety-sensitive contractors covered
under the FTA regulations were required to
submit their reports to FTA each year.
However, with the publication of 49 CFR
Part 655, FTA changed the way systems are
to report. Under the new rule, all covered
employers are still required to complete an
annual MIS report, but only those employers
who are randomly selected are required to
submit their reports to FTA.

The sampling procedure used stratifies
the transit agencies into four groupings: top
40 urban, other large urban, small urban, and
rural transit agencies. Safety-sensitive
contractors are included in the grouping for
the transit agency they serve. All of the top
40 transit agencies and their safety-sensitive
contractors are required to report every year
and are not included in the sampling
process. For the remaining agencies, a
sampling method used renders a 95 percent
confidence interval at the +/- 0.5 percent
precision level. As a result, in 2001, 70
large urban, 55 small urban, and 188 rural
agencies were randomly selected. Including
the 40 largest systems, a total of 353 transit
agencies were selected for reporting. When
safety-sensitive contractors were added, a
total of 802 employers were required to
submit MIS reports for calendar year 2001.
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The list of randomly selected transit
agencies is created at the end of each
calendar year. Each of the selected
employers is sent a notification and
reporting package directly. Section 5311
subrecipients are contacted directly with a
separate notification to their respective state.
The selected employers are required to
submit their reports using the MIS forms in
their package, or submit their responses
electronically.

Many employers have found that the use
of master logs that are used to track drug
and alcohol tests throughout the year can
ease the task of completing the MIS reports.
Instead of wading through individual test
records, the master logs can simply be
consulted for the necessary information.
Master logs can also be used to assist the
DAPM in overseeing and managing the
program.

The accuracy of the data reported and
the statistical validity of the sample selection
method is critical as the information
obtained is the basis for establishing future
minimum random drug and alcohol testing
rates. Once the MIS reports are received
from the selected employers, an average
random positive test rate is calculated for
each of the four transit size groupings. The
test rates are weighted based on the
estimated number of individual drug tests
for each group. The overall weighted
average is the value used to determine the
minimum random rate.

If the weighted average random rate for
drugs is 1.0 percent or more, the minimum
drug random test rate will remain at 50
percent. If the weighted average rate is less
than 1.0 percent for 2 consecutive years, the
minimum random rate will be lowered to 25
percent. If it subsequently, rises above 1.0
percent for any single year, the minimum

drug random test rate will rise again to 50
percent.

If the weighted average rate for alcohol
remains below 0.5 percent, the minimum
alcohol random test rate will remain at 10
percent. If the weighted average rate
exceeds 0.5 percent, but is below 1.0 percent
for 1 year, the minimum alcohol random rate
will be increased to 25 percent. If the
weighted average rate for alcohol exceeds
1.0 percent for a single year, the minimum
alcohol random rate will be established at 50
percent.

Each of the selected employers must
submit their annual reports to FTA’s Drug
and Alcohol Management Information
System office by March 15 following each
calendar year. States must review the
reports of their Section 5311 subrecipients
for accuracy prior to their submittal to FTA.
Employers have the option to submit their
responses in hard copy or CD-ROM.
Internet reporting will be an option in the
future.

If an employer is a member of a testing
consortium, that consortium must provide
the required information to the employer.
The employer may either compile its annual
report from reports provided by the
consortium, or the employer may require the
consortium to prepare the annual report. In
either case, the employer must reserve
adequate time to review the data provided
by the consortium and submit its report by
March 15. Even if the consortium maintains
the employers’ records and prepares the
employers’ reports, the employer is still
responsible for the report’s accuracy and
timely submission.

Section 4. CERTIFICATIONS

Urban systems that receive funding
directly through Section 5307 or 5309 from
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FTA must certify annually that they are in
compliance with the alcohol and drug testing
regulations as part of their Annual List of
Certifications and Assurances for FTA
Grants and Cooperative Agreements. Rural
systems that receive FTA Section 5311,
5307, or 5309 funding through a state
department of transportation do not certify
directly to FTA, rather the state must certify
annually on their behalf. Most states require
their subrecipients to certify compliance as
part of the state annual grant submission. In
instances where a rural system does not
submit a grant application annually, the state
should require annual letters from each,
certifying compliance with the drug and
alcohol testing regulations.

Sample letters of certification can be
found in the Sample Documentation section
of Chapter 2, “Regulatory Overview.”

Your certification must be authorized by
your governing board (if you have one), or
by another authorized official. You should
review your program and ensure its
compliance prior to signing. Figure 10-2
shows examples of individuals who might
be authorized to certify compliance at
various types of organizations and the
records needed to show proper granting of
authority and review.

States must certify the compliance of
transit agencies they oversee. Simply
requiring transit agencies to certify that they
are in compliance may not be adequate.
Examples of oversight activities include the
following:

e Technical assistance and training to
establish and operate programs

e On-site monitoring and inspection

e Regular reporting and follow-up

If you receive more than $25,000 in
funding directly from FTA, you must also
certify compliance with the Drug-Free
Workplace Act of 1988. A copy of the
required Drug-Free Workplace Act
certification is included in Chapter 13. The
certification is normally submitted to your
regional FTA office at the same time as, and
as part of, your grant application. See
Chapter 13 for a detailed discussion of the
Drug-Free Workplace Act of 1988.

Section 5. SANCTIONS

If you do not institute a program
including all of the elements required by the
applicable regulations, your agency can lose
its FTA funding.

You should be very careful in preparing
both your reports and your certifications.
Neither should be prepared or signed
casually. It is especially important to ensure
that your governing board or senior officials
who will sign (or authorize you to sign)
annual reports and certifications are fully
informed on a regular basis about the status
and activities of the program.

Your signature on the annual reports and
certifications indicates that their contents are
true and accurate to the best of your
knowledge. If you knowingly and willingly
make, or cause others to make, false
statements or misrepresentations in either
the annual reports or the certifications, you
are committing a federal crime and are
subject to criminal penalties including a fine
of up to $10,000, imprisonment of up to 5
years, or both (81001 of Title 18 of the U.S.
Code).

Chapter 10. Administrative Requirements

10-11 August 2002



A. At a Nonprofit Agency or Independent Transit Authority

Individual Authorized
to Certify Compliance

Typically
Authorized By

Records That Should Be
Maintained to Demonstrate Proper
Granting of Authority and Review

Program Manager

General Manager
Executive Director
Board of Directors

Board Minutes
Authorizing Memorandum

General Manager
Executive Director

Board of Directors

Board Minutes

Board President
Board Chairman

Board of Directors

Board Minutes

B. At a Municipal Agency

Individual Authorized
to Certify Compliance

Typically
Authorized By

Records That Should Be
Maintained to Demonstrate Proper
Granting of Authority and Review

Program Manager

Department Head;
Municipal CEO; Municipal
Council, Board; or
Equivalent

Authorizing Memorandum
Minutes

Department Head

Mayor; Agency Head;
Municipal Council

Authorizing Memorandum
Minutes

City Manager; Head of
Municipal Council; or
Equivalent

Mayor; Municipal Council

Minutes

C. At a State Agency

Individual Authorized
to Certify Compliance

Typically
Authorized By

Records That Should Be
Maintained to Demonstrate Proper
Granting of Authority and Review

DOT Employee with
Responsibility for
Alcohol Misuse and Drug
Use Programs

Head of Public
Transportation Division

Authorizing Memorandum,
Initialed Copy of Report

Head of Public
Transportation Division

Secretary or Commissioner
of Transportation

Authorizing Memorandum

Secretary or
Commissioner of
Transportation

Follow State Rules

Follow State Rules

Figure 10-2. Examples of Individuals Given Authority to Certify Compliance

Chapter 10. Administrative

Requirements 10-12

August 2002



Sample Documentation
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Semiannual Laboratory Report Requirements

Reporting Period:

Laboratory Name and Address:
Employer Identification:
C/TPA Identification:

1. Number of specimen results reported:
Total
Pre-employment
Post-accident
Random Testing
Reasonable suspicion/cause testing
Return-to-duty testing
Follow-up testing
Type not noted on CCF

2. Number of specimen results reported:
Negative
Negative-dilute

3. Number of specimens reported as Rejected for Testing:

Fatal flaw
Uncorrected flaw

4. Number of specimens reported as positive:
Marijuana Metabolite
Cocaine Metabolite
Opiates

Codeine

Morphine

6-AM
Phencyclidine
Amphetamines

Amphetamine

Methamphetamine

5. Adulterated
6. Substituted

7. Invalid Results
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Record Retention Checklists (page 1)
Drug and Alcohol Program Records You Must Maintain for 1 Year
1. Records of Test Results less than 0.02
____Employer’s copy of the Alcohol test forms, including results of the test.
2. Records of Verified Negative Drug Test Results
______Employer’s copy of custody and control form
_ Testresult
Drug and Alcohol Program Records You Must Maintain for 2 Years

1. Records Related to the Collection Process
(Except Calibration of Evidentiary Breath Testing Devices)

Collection logbooks, if used.
Documents relating to the random selection process.
Verification of Breath Alcohol Technician Training.

Documents generated in connection with decisions to administer reasonable suspicion
alcohol and/or drug tests.

Documents generated in connection with decisions on post-accident tests.

Documents showing existence of medical explanation of inability of safety-sensitive
employee to provide enough urine or breath for test.

2. Education and Training Records

Training materials on drug use awareness, including a copy of the employer’s policy
on prohibited drug use.

Names of safety-sensitive employees attending training on prohibited drug use and the
dates and times of such training.

Documentation of training provided to supervisors to qualify them to make reasonable
suspicion determinations.

Certification that training complies with the regulatory requirements.

Chapter 10. Administrative Requirements 10-16 August 2002



Record Retention Checklists (page 2)

Procedures to assess those with verified positive tests, providing available services,
referral, suspension, and dismissal.

Materials distributed to employees on alcohol misuse awareness.
Documentation of compliance with requirements of 8655.82.
Educational materials that explain the regulatory requirements.

The employer’s policy and procedures with respect to implementing the regulatory
requirements.

Written notice to every safety-sensitive employee of the availability of the above
materials.

Written notice to all safety-sensitive employee organizations (i.e., collective
bargaining units) of availability of the above materials.

Drug and Alcohol Program Records You Must Maintain for 3 Years
1. Information obtained from the previous employer record check.

Records of previous positive drug tests, alcohol tests > 0.02, test refusals, and/or any
other rule violation.

Records documenting the individual’s completion of the return-to-duty process.

Records documenting the employer’s good faith effort to obtain records from an
applicant’s previous DOT-covered employers including applicant consent forms.

Drug and Alcohol Program Records You Must Maintain for 5 Years
1. Records of Covered Employee Verified Positive Drug Test Results.
Employer’s copy of the chain-of-custody form and corresponding test result.

Documents related to the refusal of any safety-sensitive employee to submit to a
required drug test.

Documents presented by a safety-sensitive employee to dispute the result of a drug test
administered under 49 CFR Part 655.
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Record Retention Checklists (page 3)

2. Alcohol Test Records with Alcohol Readings > 0.02.
The employer’s copy of the alcohol test form, including the results of the test.

Documents related to the refusal of any safety-sensitive employee to submit to an
alcohol test required by 49 CFR Part 655.

Documents presented by a covered employee to dispute the result of an alcohol test
administered under 49 CFR Part 655.

3. Documentation of refusal to take a required drug and/or alcohol test.
Includes adulterated or substituted drug test results.

4. Evidential Breath Testing Device Calibration Documentation
Documents specifying the machine calibration (e.g., by serial number), the date of
calibration, the certified technician calibrating the equipment, and the results of the
calibration. Signed by the calibrating technician.
Manufacturer’s calibration schedule for the model of equipment used.
Certification record for the calibration technician.

5. Employee Evaluation and Referrals
Records pertaining to the SAP’s initial assessment of the individual.
Records concerning a safety-sensitive employee’s entry into and completion of the
program of rehabilitation/education recommended by the substance abuse

professional.

Records pertaining to the SAP’s reassessment of the individual following
education/treatment.

Records pertaining to a determination by a substance abuse professional concerning a
safety-sensitive employee’s suitability to return to work as a safety-sensitive
employee.

Records of follow-up tests and schedules for follow-up tests.

6. Annual MIS Reports
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PRE-EMPLOYMENT FORM FLOW

Personnel Department

Generates - Notice to Applicant

- Order to Test Form™
- Previous Employer

CCF1 Retains

l

Split Lab

Retains - CCF1

Generates - Test Result

Test Result Summary

Consent —— Information Request Previ
—> revious Employers
- Employee Consent Employee Consent ploy
- Previous Employer Generates - Previous Test
Information Request Results
I
Order to Test . .
Form* Notice to Applicant——
+
—CCF1— Collection Site —CCF5—) Employee
Generates - CCF1
- CCF2
-CCF3
CCF4
-CCF4 I DAPM
- CCE5 Order to Test Form
Generates - Master Log*
Retains - CCF3 Retain - CCF4
- Test Result
Summary
Form
- Notice to
Applicant
cer - Order to Test
Form*
- Previous
Employer
Records
Medical Review Officer

CCF1 Summary
Form Form
Retains - CCF2
CCF Chain of Custody & Control Form
ATF Alcohol Testing Form
* Optional
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POST-ACCIDENT FORM FLOW

Operations Department
Generates - Post-Accident .
Documentation Post-Accident
_OrdertoTest | Documentation
Form* Copy
Retains - Post-Accident
Documentation
T
Order to Test
Form*
. . CCF5
Laboratory «—CCF1— Collection Site _ATFZ_’ Employee
Retains - CCF1
CCFL Generates - CCF1
l -CCF2
- CCF3 ATF1
Split Lab - CCF4 — CCF4 —) DAPM
- CCF5 Order to Test Form*
Retains - CCF1 _ATF1 Generates - Master Log*
-ATF2 Retain - CCF4
-ATF3 -ATFL
- Post-Accident
Retains - ,i‘cl':zg Documentation
- Copy
- Test Result
Summary
CCF2 Form
- Order to Test
l Form*
Medical Review Officer
Generates - Test Result Test Result Summary

CCF1 Summary

Form
Form

Retains - CCF2
-CCF1

CCF Chain of Custody & Control Form
ATF Alcohol Testing Form

* Optional
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REASONABLE SUSPICION FORM FLOW

Supervisor

Generates - Reasonable Suspicion

Documentation
- Order to Test Form*

Order to Test
Form*

Reasonable
Suspicion
Documentation

,— Laboratory 4—CCF1— Collection Site —2%52—» Employee
Retains - CCF1
CCFl Generates - CCF1
l - CCF2
- CCFE3 ATF1 ¥
Split Lab - CCF4 CCF4 — DAPM
- CCF5 Order to Test Form*
Retains - CCF1 _ATF1 Generates - Master Log*
-ATF2 Retains - Test Result
- ATF3 Summary
- Reasonable
Retains - CCF3 Suspicion
- ATF3 Documentation
| - Order to Test
Form*
CCF2 - CCE4
l -ATF1
Medical Review Officer
CCF1 Generates - Test Result Test Result
Summary Summary
Retains - CCF2
-CCF1
CCF Chain of Custody & Control Form
ATF Alcohol Testing Form
* Optional
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Random Selector

Generates - Random
Number List

- Random
Number List

Retains

RANDOM TESTING FORM FLOW

List of Tests

to Perform

List of Tests—
Performed

Laboratory

—]

CCF1 Retains

-CCF1

l

Split Lab

Retains

-CCF1

CCF Chain of Custody & Control Form

—CCF1—]

DAPM

Generates - Master Log*
- Order to Test
Form*

- List of

Number
Selected

Retains

- List of Tests
Performed
- Test

-~

Summary
-ATF1
- CCF4
- Order to Test
Form*

| T

Order to Test Notifies When
Form* Employee Sent
l for Test
!

Employee Supervisor

Calls Employee In For
Test
I
Order to Test
Form*

{

Collection Site

Generates - CCF1
- CCF2
- CCF3
- CCF4

-CCF3
-ATF3

Retains

F-22
CCF2

]

Medical Review Officer

ATF Alcohol Testing Form

* Optional

CCF2 M Generates - Test Result

Retains - CCF2

CCF5

ATE2 Employee

CCF4
Order to Test Form*
ATF1

Test Result Summary

Form
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U.S. DEPARTMENT OF TRANSPORTATION DRUG AND ALCOHOL TESTING MIS DATA COLLECTION FORM
Calendar Year Covered by this Report:

. Employer:
Company Name:

OMB No. 2105-0529

Doing Business As (DBA) Name (if applicable):

E-mail:

Address:
Name of Certifying Official: Signature:
Telephone: ( ) Date Certified:

Prepared by (if different):
C/TPA Name and Telephone (if applicable):

Telephone: ( )

( )

Check the DOT agency for which you are reporting MIS data; and complete the information on that same line as appropriate:

___ FMCSA - Motor Carrier: DOT #:
FAA - Aviation: Certificate # (if applicable):

Owner-operator: (circle one) YES or NO Exempt (Circle One) YES or NO
Plan / Registration # (if applicable):

__ RSPA —Pipeline: (Check) Gas Gathering__ Gas Transmission__ Gas Distribution__ Transport Hazardous Liquids__ Transport Carbon Dioxide__

__ FRA—Railroad: Total Number of observed/documented Part 219 “Rule G” Observations for covered employees:
____USCG - Maritime: Vessel ID # (USCG- or State-Issued):

FTA - Transit

11. Covered Employees: (A) Enter Total Number Safety-Sensitive Employees In All Employee Categories:

(B) Enter Total Number of Employee Categories:

(If more than one vessel, list separately.)

©

Employee Category

Total Number of Employees
in this Category

I11. Drug Testing Data:

-

If you have multiple employee categories, complete Sections |

and 11 (A) & (B). Take that filled-in form and make one copy
for each employee category and complete Sections 11 (C), 11,

and 1V for each separate employee category.

7 8 9 10 11 12 13

Type of Test

Total Number Of Test
Results [Should equal
the sum of Columns

2,3,9, 10,11, and 12]

Verified Negative

Results

Verified Positive

Results ~ For One Or

More Drugs

Positive For
Marijuana
Positive For
Cocaine
Positive For

PCP

Positive For
Opiates

Refusal Results

Positive For

Amphetamines
Other Refusals To
Cancelled Results

Submit To

With No Medical
Testing

Adulterated
Substituted
“Shy Bladder” ~
Explanation

Pre-Employment

Random

Post-Accident

Reasonable Susp./Cause

Return-to-Duty

Follow-Up

TOTAL

IV. Alcohol Testing Data:

[N

SN

(8]
(o]

7 8 9

Type of Test

Total Number Of
Screening Test

Results [Should equal
the sum of Columns

2,3,7,and 8]

Screening Tests With
Results Below 0.02

Screening Tests With

Results 0.02 Or

Greater

Number Of

Confirmation Tests

Results

Refusal Results

Confirmation Tests
With Results 0.02
Through 0.039
Confirmation Tests
With Results 0.04 Or
Greater

With No Medical
Explanation

Other Refusals

To Submit To
Cancelled Results

“Shy Lung” ~
Testing

Pre-Employment

Random

Post-Accident

Reasonable Susp./Cause

Return-to-Duty

Follow-Up

TOTAL




PAPERWORK REDUCTION ACT NOTICE (as required by 5 CFR 1320.21)
According to the Paperwork Reduction Act of 1995, no persons are required to respond to a
collection of information unless it displays a valid OMB control number. The valid OMB
control number for this information collection is 2105-0529. The Department of Transportation
estimates that the average burden for this report form is 1.5 hours. You may send comments
regarding this burden estimate or any suggestions for reducing the burden to: U.S. Department
of Transportation, Office of Drug and Alcohol Policy and Compliance, Room 10403, 400
Seventh Street, SW, Washington, D.C. 20590; OR Office of Management and Budget,
Paperwork Reduction Project, 725 Seventeenth Street, NW, Washington, D.C. 20503.

Title 18, USC Section 1001, makes it a criminal offense subject to a maximum fine of $10,000,
or imprisonment for not more than 5 years, or both, to knowingly and willfully make or cause to
be made any false or fraudulent statements of representations in any matter within the
jurisdiction of any agency of the United States.




Chapter 11. CONSORTIA AND
THIRD PARTY
ADMINISTRATORS

Implementing your drug and alcohol
program is a significant undertaking as it
involves planning, contracting,
administrative, legal, and monitoring
efforts. Even large transit agencies find
these responsibilities among the most
complex and demanding elements of
their safety programs. Small transit
agencies may be more seriously
challenged.

One way to reduce program burdens
and associated costs that transit agencies
and transportation employers have tried
successfully is the formation of consortia
and the use of third party administrators
to administer and obtain testing and
related services. Consortia/Third Party
Administrators (C/TPA) are defined in
840.3 as service agents that provide or

coordinate the provision of a variety of
drug and alcohol testing services to
employers.

Consortiums typically perform
administrative tasks concerning the
operation of the employer’s drug and
alcohol testing programs. This term is
usually applied to groups of employers
who join together as a single entity to
administer the DOT drug and alcohol
testing programs of its members.

TPAs usually provide a complete
package of services that include most
aspects of drug testing, alcohol testing
and program administration. These
services are provided under one contract
and for a set price. Third party
administrators have different forms and
may be called by different names. In
general, there are two types of TPAS
known as “turnkey vendors” and
“service brokers.” Each type of TPA
provides testing services to clients under
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one contract, and bills clients for a
variety of services in one invoice.

Turnkey vendors offer a
prepackaged set of services to the
consortium for a fixed price. The
services typically include MRO,
laboratory, and collection sites. In
contrast, a service broker selects
individual service agents, defines
services to be provided, and negotiates
rates for the consortium.

The goal of using a C/TPA is to
make service contracting and monitoring
easier. Preferably, all service issues are
handled through a single contact person
working for the C/TPA. The C/TPA
should be accountable for the
performance and compliance of all
service agents. Transit agencies,
however, cannot legally delegate their
compliance responsibilities to their
CI/TPA, since the employer remains
ultimately responsible for the agency’s
compliance.

FTA encourages transit agencies to
form or join consortia and to purchase
testing services from a TPA. State
departments of transportation have also
taken an aggressive role in promoting
the formation of consortia for use by the
small urban and rural programs they
administer. Exhibit 11-1 in the Sample
Documentation section at the end of this
chapter describes different examples of
state involvement in consortia
development.

Section 1. ADVANTAGES OF
CONSORTIA

Transit agencies that form or join
consortia generally do so for one or
more of the following reasons:

Lower costs

Greater expertise

Reduced administrative burden
Random Pool Maintenance and
Selection

e Reduced liability

e Confidentiality

Lower Costs. Because of overhead
(e.g., training, record keeping, reporting,
billing, and administrative activities)
collection sites, drug testing laboratories,
MROs, and SAPs incur smaller per unit
costs when they contract with large
employers than when they contract with
smaller, individual ones. Consequently,
a small employer may not be able to buy
some services. For example, a contract
for fewer than 10 tests per year may not
justify a laboratory’s proposal effort.

In the majority of cases, however,
services can be purchased even though
the price may be higher for small
employers. The per unit cost to an
organization purchasing fewer services
(for example, drug tests) may be
significantly greater than the per unit
costs to a large organization buying
more identical services.

A consortium allows several
organizations to combine their service
needs and buy in larger quantities for a
better price. In addition, spreading
administrative and other costs among
more agencies may further reduce the
total cost of drug and alcohol testing.
Actual savings are determined by: 1) the
number of consortium members; 2) the
total number of covered employees; 3)
the frequency of testing; and 4) the
extent of services provided. Savings
may be used to offset the cost of
employing a professional manager.
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Greater Expertise. The FTA and
DOT regulations are not simple.
Although the regulations were carefully
crafted, experience indicates that you
may encounter situations where it is not
clear what your responsibilities are
under the regulations. The regulations
purposely leave many decisions to local
management, which should be included
in policy statements and operating
procedures. Beyond this, no one can
anticipate every situation that will arise.

Few transit systems can afford to
hire a full-time DAPM to administer its
program. In most cases, the
administration of the agency’s drug and
alcohol program is delegated to someone
in the organization who has many other
responsibilities. This is especially true
in small rural transit systems.

Joining a consortium allows
employers to pool resources to hire a
professional manager with specialized
knowledge and experience. The
consortium manager can devote his/her
full attention to the testing requirements,
and can provide oversight to the drug
and alcohol programs of member
organizations. Depending upon the size
of the consortium, the manager may be
full or part-time, and his/her salary, as
well as consortium expenses may be
recovered with testing cost savings.

Reduced Administrative Burden.
The administrative burden of operating a
program that complies with the
regulations can be substantial. Procuring
services, training employees and
program personnel, maintaining
collection equipment and facilities,
maintaining the random pool,
completing random selection and
notification, assuring quality, and record

keeping and reporting can each be time
consuming activities. Together, these
activities can be daunting to a system
that wants to operate a first-class safety
program.

Pooling Resources — An Example

A consortium of seven transit agencies
was established to pool talents to meet
the FTA regulations.

Due to the geographic closeness and
density of populations served by the
transit agencies, the consortium
members found it helpful to collectively
develop as much of the drug and alcohol
testing program as they could. Each
member contributed its own special
areas of expertise.

The consortium members worked
collectively to develop common RFPs,
contract specifications, and common
language for policy statements. Each
transit agency developed its own policy
and program using parts of the
consortium-developed material.

It was especially valuable to pool
employees and obtain better prices for
services like collections and laboratory
analysis. Another advantage was that it
gave the organizations a chance to hear
other’s opinions on how to implement
the regulations, as well as different
“readings” or understandings of the
regulations.

This consortium approach for
developing a drug and alcohol program
is a model of how multiple transit
agencies, pooling limited resources, can
build stronger programs than they could
by themselves.

A consortium can manage many of
these program-related activities. By
pooling administrative functions, a
consortium may save its members time
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and effort. Because the services are
provided for all employers, individual
costs to an employer may be less than if
each employer were to provide these
services on its own.

Random Pool Maintenance and
Selection. Beyond cost savings and
expertise comes practicality in
maintaining a random pool and selecting
employees for random tests. This can be
particularly difficult for small systems.
With only one safety-sensitive
employee, it is clear who will be
selected.

The regulations permit consortia to
pool the safety-sensitive employees of
members for the purposes of random
testing. Thus, testing at the required
rates is easier, and there is less
predictability regarding who will be
tested. Larger pools administered by a
third party are also perceived by
employees as being more objective and
impartial, since the selection process is
outside the direct control of the
employer. Therefore, the employee is
less likely to charge abuse or
harassment.

Reduced Liability. Transit
operators are rightly concerned about
testing program liabilities. The FTA
regulations were designed to reduce your
risks if you are in full compliance with
the regulations.

Exposure may relate to either
employer action or technical liability.
Employer action liability corresponds to
the normal risks of all employers in the
course of their business. This would
include such items as discrimination,
sexual harassment, wrongful discharge,

and harassment for referring personnel
for drug or alcohol testing.

Technical liability refers to the
potential exposure of operating a testing
program, including improperly
disclosing test results, improperly
collecting/testing specimens, and
misrepresenting test result consequences.

Although employers cannot legally
contract away their responsibility to
comply with the DOT regulations, a
consortium can distance employers from
the actual operation of the testing
program, thereby limiting an employer’s
exposure to technical liability. For
example, a well-managed consortium
may reduce liability for improper
disclosure of individual test results,
improper collection procedures, and
mishandling confidentiality and security
of testing records.

Confidentiality. Having a
consortium manage parts of a testing
program with its own separate staff may
enhance the impartiality,
professionalism, and confidentiality of
the testing program, thereby reducing
employee apprehension regarding the
inappropriate release of testing
information.

Employers should be diligent in
selecting a consortium and monitoring
performance. Employers should consult
their attorneys for specific information
regarding how to structure and operate a
consortium to decrease liabilities.
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Section 2. CONSIDERATIONS
IN ESTABLISHING
CONSORTIA

Although there are many advantages,
particularly for small transit operators, to
establish consortia, the advantages have
a “cost.” Consider those costs to your
organization prior to establishing or
joining a consortium and allow for the
following:

Shared design

Reduced control
Financial considerations
Administrative burden

Shared Design. Often, employers
establish the consortium’s operating
policies and procedures by consensus.
This process enables the consortium to
achieve its various goals while
addressing the needs of its individual
members, which will require some level
of compromise. Consequently, you may
need to compromise on some elements
of your program design and conform to
the design wishes of other consortium
members. For example, you may join a
consortium that provides services that
comply with the FTA and DOT
regulations, but may not provide other
elements that you consider important
(e.g., monthly random number selections
rather than quarterly). Accordingly, you
may need to contract for these services
on your own, or settle for a less than
optimum design.

Reduced Control. By joining a
consortium, each employer loses
operational autonomy over its testing
program. If you operated your own
program, your agency’s DAPM would
be solely responsible for its
administration following policies and

procedures under your sole control. This
will not be the case in a consortium. As
a result, it will be more difficult and time
consuming to effect changes in the
program. Conversely, the consortium
may make changes that you do not agree
with, but are powerless to avoid. In
addition, timely services may be difficult
to ensure, such as obtaining records or
resolving problems.

Your best protection against reduced
control is a sound contract with the
consortium. While you still may not be
able to effect changes by yourself, you
can ensure compliance with all
applicable laws and regulations. You
might also limit the consortium’s ability
to make changes without your approval
and provide for prompt withdrawal if
warranted.

Financial Considerations.
Although a consortium should reduce
your substance abuse program costs,
financial risks do exist. Failure of some
consortium members to pay their costs
may increase the burden on othe